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Court of Appeals of the District of Columbia 


Xo. 3992. 

•John- Hatchet, &<■., Appellant, 

VS. 

United States. 


a 


Supreme Court of the District of Columbia. 
Criminal. No. 39272. 


United States. Plaintiff, 


vs. 


K—" { m , Brown. ,„ d Mklvin 

\\ ai.ker, Defendants. 


United States of America. 
District of Columbia, ** 


wteSvW- Supreme Court of the District of 
hereinafter mentioned "the f! 1,1 saltl I)istl 'ict, at. the times 

had, ?n tCrboSeSlStZ^n^ "* ffled 


1 


Indictment. 


Filed in Open Court May 1, 1922. Morgan H. Beach, Clerk. 
District of Columbia, m: 


In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, April Term, A. D. 1922 ^ 


* and * 

hereafter in this ^ndicmenMeligMtlS ^nd called J°h° T ^ r °'j n ’ and 

msstsss tyrant 

,.»d nine h„„ dre d .nA...,?^^^' dSK SLSZ 

"1 n r\ a a 


1— 3992a 
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JOHN HATCHET, ETC’., VS. UNITED STATES. 


aforesaid, by force and violence, and by sudden and stealthy seizure 
and snatching, and against resistance and by putting in fear, 
feloniously did steal, take and carry away, from and off the person 
and from the immediate, actual possession of one Mike Pavlon, 
then and there being, ninety-five dollars in lawful money, of the said 
United States of America, of the value of ninety-five dollars, and one 
pocket-book of the value of one dollar, of the goods, chattels, moneys 
and property of the said Mike Pavlon; against the form of the statute 
in such case made and provided, and against the peace and govern¬ 
ment of the said United States. 

PEYTON GORDON, 

Attorney of the United States in 

and for the District of Columbia. 


2 (Endorsed:) Criminal No. 89272. United States vs. John 

Hatchet alias John Brown, and Melvin Walker. Roberv. Wit¬ 
nesses: Mike Pavlon, Eli Morris, Samuel Lust. Harry K. Wilson, M. 
P. Warren O. Embrey, M. P. A true Bill: Eugene E. Thompson, 
Foreman. 

Memorandum. 


May Y 1922.—Arraigned: Plea not guilty entered with leave 
to withdraw said plea and demur to, or move to quash indictment 
within five (5) days. 


Motion to Quash. 

Filed in Open Court May 22, 1922. 

******* 


Now comes the defendant, by his attorney, James A. O Shea, and 
after leave first had and obtained to withdraw his plea of not guilty, 
moves to quash the indictment for the reason that: 

1. The indictment fails to charge in law a crime. 

2. The indictment uses the word ‘‘steal *, which is a conclusion 
of law and is not found in the Code, defining robbery. 

2. The indictment is duplicitous, vague and uncertain. 

JAMES A. O’SHEA, 
Attorney for Defendant. 


3 Supreme Court of the District of Columbia. 

Monday, May 22, 1922. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Siddons presiding. 

******* 

Come as well the attorney of the United States, as the defendant 
in proper person, and by their attorneys James A. O'Shea and Orin 
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J Bundy, Esquires; whereupon the defendant John Hatchett bv his 
attorney moves the court for leave to withdraw his plea of not euiltv 

S." KSi toSiT' ; n 

sar.*.*** * *• zszvszsx ass t 

Verdict. 

Tuesday, May 23rd, A. D. 1922. 

ti JwddonTpr'Sg. 1 * 8 SeSSi ° n PUrSUUn ‘ '° adj0urnnien t. Mr. Jus- 


suue n imTtb\! l Tv Par,ie? ;' f ?' CSi ' id '? manncr as aforesaid, and the 
Jin> that was respited yesterday; whereupon the said inrv 

upon their oath say that each of the defendants are guilty in manner 

»nd form as charged in the indictment, * * * ‘ 

Motion for a Xew Trial. 

Filed May 26, 1922. 


\ ^ONh^ 1110 " ^ e ^ enf ^ n ^ dohn Hatchett, l»v his attorney, James 
, hca ' a,1(1 moves the Court for a new trial in the above en¬ 
titled matter, and for reasons therefor shows to the Court: 

1. That the verdict was contrary to the evidence. 

«■ m, hn J lr ver ' 1 . ,(t was contrary to the weight of the evidence 
by the court 16 ' W <0n,rary *° ,hc ,mv as given •« 'lie jury 

4. That the court erred in instructing the jury 
•>. That the court erred in admitting evidence contrary to law 
,... .• That lhc < ' 0,lrt erre<1 in refusing to admit evidence contrary to 

i. J hat new and material facts have come to light since the trial. 

JOHN HATCHETT, 

Attorney for Defendant. 

5 Motion in Arrest of Judgment. 

Filed May 20, 1922. 


Now comes the defendant by his attorney, James A. O’Shea and 

S| he ' WUrt t0 arres i the i ud £ me nt in the above entitled cause on 
the following among other grounds: ’ 
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JOHN HATCHET, ETC., VS. UNITED STATES. 


1. Because the indictment does not allege an offense was com¬ 
mitted. 

2. Because said indictment is defective and insufficient, in that 
the alleged offense, attempted to be set forth was not set out with 
sufficient certainty, precision, definiteness, and accuracy to apprise 
the defendant of the offense that he must he prepared to meet at the 
Trial Table. 

3. Because said indictment is too vague, uncertain, and indefinite 
in law to charge a crime. 

4. Because said indictment was fatally defective to charge in law 
a crime. 

5. Because there was a variance between the allegations in the 
indictment and the proof at the Trial Table. 

6. Because the owners hip of the alleged property was not proved 
as laid out in the indictment. 

7. And for other reasons apparent on the face of the record. 

JOHN HATCHETT, 
Attorney for Defendant. 


6 Supreme Court of the District of Columbia. 

Friday, July 7th, A. D. 1922. 

The Court resumes its session pursuant to adjournment. Mr. Jus¬ 
tice Siddons presiding. 

******* 

Come as well the Attorney of the United States, as the defendants 
in proper person, the defendant Hatchett according to his recog¬ 
nizance and bv his attorney, J. A. O’Shea, Esquire and the defend¬ 
ant Walker in custody of the Superintendent of the Washington 
Asylum and Jail and by his attorney O. J. Bundy, Esquire; where¬ 
upon the defendants- motion for a new trial and motion in arrest of 
judgment, coming on to be heard, are by the court overruled; where¬ 
upon it is demanded of each defendant what further he has to say 
why the sentence of the law should not be pronounced against him 
and each says nothing except as lie has already said; whereupon it 
is considered by the court that for their said offense each of said 
defendants he imprisoned in the Penitentiary, as designated by the 
Attorney General of the United States for the period of Four (4) 
years, to take effect from and including the date of his arrival at 
said Penitentiary; whereupon the defendants by their respective at¬ 
torneys note an appeal to the Court of Appeals of the District of 
Columbia, from the jurdgment of the court in this case; whereupon 
the court fixes the amount of bond for costs on appeal af One Hun¬ 
dred Dollars (*$100.00) or Fifty Dollars ($50.00) cash, * * * 




JOH> HATCHET, ETC., VS. UNITED STATES. 


6 


Memoranda. 

July 27, 1922. Cost Bond on Appeal filed 

kwe|,,ion! <° 

September 21, 1922,-BilI of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Thursday, March 29th, A. D. 1923. 
tice'stafford presiding** S ^ PUfSUant to ad i°-nment, Mr. Jus- 


By Justice Siddons. 

Now comes here the defendant by his attorney T A o’<3h«a v 
quire; and prays the court to sign and 

Ins bill of exceptions taken during the trial of the case and sub 

rHi^ h io„Tt:, n c ; 1 ;o e s. duy of ^ 

Assignment of Errors. 

Filed May 7, 1923. 


The Court erred: 

First. In permitting .Alike Bavoul to state money came into his 
possession as a collector of money for the Creek Church and 

!!"ct"h ng " <i ~ l . .. - irttfS 

A«'sishinf r)!stWci U \*h R <0 " il \ 1< ?, ra " I H j ,,ror for ">e misconduct of the 
rc- t x Attorney while the attorney for the defendant was 

it 11 on examining the witness Bavoul 

Third. In permitting the witness Harry G. Wilson to detail a con- 
versation lie had with the defendant at No. One Police Precinct 
Fourth. In permitting the witness Wilson to give the a Wed con 
xersation that he had with the defendant Hatchett R 

printS* 1 ' I,ermi “ inR ,llC " iln< * s WiIso “ *<• st “tc about the finger 

Sixth. In permitting the witness Wilson to detail a second ™. 
rlT i U> ! 16 , la,i "' ,l ' tlle Jcfcn, hmt Hatchett with reference to 
ams1ed e before made “ ‘ convereation (1 '«‘ ^ i>ad never been 

Seventh. In refusing to entertain a motion to strike out ill of the 
testimony of the witness Wilson in respect to the convention 
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Eighth. In permitting the witness Warren 0. Embrey to testify 
respecting the same conversation as given by the witness Wilson. 

Ninth. In permitting the witness to testify regarding the identity. 

Tenth. In refusing to strike out the testimony of Embrey respect¬ 
ing the identification of the finger prints. 

Eleventh. In permitting the witness to testify what Walker said 
about the defendant Hatchett. 

Twelfth. In refusing to sustain the Motion for a Directed 

9 Verdict because of a variance regarding the ownership of the 
money. 

Thirteenth. In permitting the Assistant District Attorney Emer¬ 
son to misconduct himself in asking the question “Is it not a fact 
that you were standing in the vicinity of the platform at 9th and 
F Streets, that Hatchett lifted the leather from the prosecuting wit¬ 
ness in this case, when you put up a fight, and that you hit the 
prosecuting witness, and that Hatchett passed it to the third man 
in your presence, and the three of you were working there together 
in a mob?’' 

Fourteenth. In forcing the witness Walker to exhibit a scar be¬ 
fore the jury. 

Fifteenth. In permitting the District Attorney to state that he 
“is quite willing to concede that the whole atmosphere of the case 
affects Hatchett and in fact proves his guilt." 

Sixteenth. In permitting the District Attorney to interrogate 
Walker about a photograph of Hatchett. 

Seventeenth. In showing the witness Walker the photograph of 
Hatchett. 

Eighteenth. In permitting the entire testimony of the witness 
Walker to stand as far as Hatchett was concerned. 

Nineteenth. In permitting the District Attorney to exhibit before 
the jury a photograph of Hatchett while he was apparently interro¬ 
gating the witness Walker. 

Twentieth. In offering the photograph in evidence. 

Twenty-first. In refusing the defendant's prayer No. One. 

Twenty-second. In refusing the defendant's prayer No. Two. 

Twenty-third. In refusing the defendant's prayer No. 

10 Three. 

Twenty-fourth. In refusing the defendant's prayer No. 

I A* 

4 ive. 

Twenty-fifth. In refusing the defendant's prayer No. Six. 
Twenty-sixth. In refusing the defendant's prayer No. Seven. 
Twenty-seventh. In refusing the defendant's prayer No. Eight. 
Twenty-eight. In charging the jury respecting the ownership of 
the monev. 

JAMES A. O'SHEA, 
Attorney for Defendant. 
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Designation of Record. 
Filed May 7, 1923. 


The Clerk will please make up a transcript of the record in thp 
hove entitled cause, to be tiled in the Court of Ap.ieals of the District 
ol Columbia, and to include therein the following: “ t Ct 

1. The indictment. 

2. Motion to quash. 

4 rZ ePti °A n ! ak / n . to . overrulin g of motion to quash. 

4. 1 he verdict of the jury. 1 

5. Motion for new trial, tmd ottooption to overruling ot 

1 ■ Jj» X "i™. «»fion to ovor- 

7. The judgment. 

8. Exception taken thereto. 

9. Appeal bond. 

10. Bill of exceptions. 

T ™ der approving bill of exceptions. 

1*-. 11ns designation. 

JAMES A. O’SHEA, 
Attorney for Defendant. 
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Supreme Court of the District of Columbia. 


Exited States of America, 

District of Columbia, ss: 

f r V° r ? an ^ eaeI h Flerk of the Supreme Court of the District 

toll hnt 1 ) )ia ’ 10r0jy eo ! tlfy th ° f()r °M° in g pages numbered from 1 
11, both inclusive, to he a true and correct transcript of the record 

•avoiding to directions of counsel herein tiled, copy of which is 
made part of this transcript in cause Nn • , 1 . 1S 

IniM S,„„ i, Pl.,„, «'.T™ mS 

ants, as the same remains upon the tiles and of record in said Court! 

In testimony whereof, I hereunto subscribe by name and affix the 

mliirof Shifts City of Washington - ' in ^ Distr H this 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

ByAV. E. WILLIAMS, 

E y* Assistant Clerk. 
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JOHN HATCHET, ETC., VS. EXITED STATES. 


13 Criminal. No. 39272. 

United States of America 
vs. 

John Hatchet, alias John Brown, and Melvin W alker. 

Bill of Exceptions. 

The above cause coming on to be heard before the Hon. Frederick 
L. Siddons, and a jury, the United States, to maintain the issues on 
its part joined, called one Mike Bavoitl, who testified substantially 
as follows: 

That he is a carpenter, living at 318 Indiana Ave., that he saw the 
defendants on the night of the ninth of April on the platform at 
Ninth and F Sts. in the citv of Washington; that his wife and sisters 
and three children stayed on the platform to get the street car to go 
home, and the car came along and he had put inside the car his wife 
and sisters and two children and was helping his little boy inside the 
car; that it was a car going toward Uincoln Park; that the two colored 
men seated at trial table were there; that one of the colored men put 
his hand in his pocket and took his pocket hook and $95.00. That 
he turned around and the defendant Hatchet ran, and the witness 
hollered: “Policeman, Policeman, catch him!” and everybody 
helped me The white man and the policeman ran up behind him 
and got him on the roof. That at the time lie threw his boy inside 
the car he turned around and captured this fellow' and the other 
fellow hit him, “and throws me down.” That there was $95 for the 
Greek church; that it belonged to the Greek church; that then and 
thereupon, over the objection and exception ot the defendant, the 
witness was permitted to state that the money came into his pos¬ 
session because he was collecting money for the Greek church; and 
the witness was further permitted to state over the objection and ex¬ 
ception of the defendant, in response to a question as to 
14 whether or not he was an officer and as to w'hether or not he 
held any position in the church, that he sang in the church 
and collected the money for the church ; that the witness stated that 
the two defendants were on the platform together speaking, that the 
witness didn't know’ who struck him. 

Cross-examination by Mr. Bundy: 

That witness does not know whether Walker took any actual part 
in the robbery or not. 

Cross-examination by Mr. O’Shea: 

That witness was putting his child, the last boy on the ear and he 
turned around and grabbed hold of Hatchet; that he saw Hatchet 
on the platform three or four minutes talking; that this was the hrst 





9 


JOII.X IIATCIIET, ETC., VS. UNITED STATES. 

man he grabbed; that he felt a hand in his pocket; that Hatchet was 
‘e oidv one there; that there were three colored men on the platform- 
that the pocketbook was handed by this defendant to somebody else-’ 

hat w. ness was able to distinguish Walker; after he turned around 
he saw him have a scar. 

Redirect examination: 

That he didn’t notice any scar on Ilatchet. 

And the Government to further maintain the issues on its part 
called one Eli Morris, who stated that he was a clerk, employed at 
>1- Louisiana Avenue; that lie was on 8th St., between E and' F on 
he login of the ninth of April, and saw defendants Hatchett and 
Walker coming down the street; that they separated at 8th & E Sts 
amt that he didn t pay any more attention to them, and he went 
! ' roun, ; i 9th an d E and he saw a bunch pursuing Hatchet, who ran 
n° wn 9 *n, went out on D, into an alley between 8th & 9th; that an¬ 
other officer and another bunch of fellows and the witness went up on 
op of the water-tank at Parker & Bridget’s and noticed an object 
hiding behind the chimney on the roof at Guy & Curran’s, at Ninth 
<v L) , that Officer Patrick, himself and some other fellows went over 
there and two other fellows, brought the defendant Hatchet from be¬ 
hind the chimney; that the officer asked him what he was doing there 

_ and lie said he ran away because lie was scared of that mob 
to chasing him. 

Cross-examination: 

That he couldn’t tell the defendant’s first when he came into court- 
that witness had left a dance hall near Seventh around twenty min¬ 
utes after eleven, and he noticed these two men trotting down the 
street , that he looked at them and didn’t pay any more attention to 
them; that it was pretty dark on that street. ‘ That he saw a scar on 
\\alker s neck > as he turned around right by one of these arc lights. 

1 hat when he got up there to Ninth St. the crowd was chasing Hat¬ 
chet down Ninth St., and he followed the crowd. That the crowd 
was yelling “Catch him.” “Lynch him.” “Mob him.” That when 
" itness found him he was on a roof hiding behind the chimney. 

Redirect examination: 

That he first- saw them on Eighth St. between E and F- that they 

went west on E St. and south on Ninth St. That he didn’t see where 
they separated at all. 


That then and thereupon; the following occurred: 


Recross-examination by Mr. O’Shea: 

“Q. Did you not tell me on cross-examination just a few moments 
“ago that these two men continued down 8th Street? 

2—3992a 
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“Mr. Emerson: That is perfectly true and that is not inconsistent 
“with what he says now. 

“Mr. O’Shea: I did not ask for vour expression. 

“M r. Emerson: Well, whether von asked for it or not, T submit 
“that the witness has testified that they did go from 8th to E, west on 
“E and south on 9th. That is his testimony and I submit that for 

ftr 

“counsel to ask before this jury as though he was disclosing some dis¬ 
crepancy in the witness’ testimony is not fair. 

“Mr. O’Shea: I ask that a juror be withdrawn for the misconduct 
“of the District Attorney. 

“The Court: Denied. 

“Mr. O’Shea: I ask an exception. 

“The Court: Very well.” 

* 

16 That Hatchet didn’t pass him on E St. That when he got 

to Ninth the crowd was chasing Hatchet. 

The Government to further maintain the issues on its part joined, 
called one Samuel Lust, who testified substantially as follows: 

That about 11 or 11:15 o’clock on April 9, 19*22, he was in the 
vicinity of 9th & E Sts. That he saw a commotion on the street car 
platform—the side where the Brookland cars come up; that he saw 
two coloured men struggling with a white man, and saw them strike 
him once or twice, and the white fellow was hollering for a police¬ 
man; that they broke away and ran down 8th St. One ran in an 
alley and the other up hi St. to 9th and got away in that way. That 
in a minute or so Hatchett came out of this alley carrying a tin can. 
That he was about a block away from the witness. That Hatchett 
walked past in a fast walk and started to run. Witness identifies 
Walker and Bn void. 


V 


Cross-examination: 

That he was standing on the corner where Henderson’s cigar store 
is located and saw two coloured men there. That after it all hap¬ 
pened Hatchet came out of the alley and he was carrying an oil can. 
That the alley is back of the Gaiety Theatre. That there was a 
crowd with him pursuing these men—that he didn’t go into the 
alley after the man went in there. That as the two men ran down 
the street they were on even terms, and witness was able to distinguish 
a scar on Walker’s neck. That witness was then and thereupon 
asked if he did not testify in the Police Court as follows: That the 
coloured man was going down the street. That he was with Officer 
Patrick and said to Officer Patrick “T think that is one of the men 
who robbed somebody at the platform.” That witness doesn’t be¬ 
lieve he said “I think.” 

17 And the Government, to further maintain the issues on its 

part joined called one Earl I.. Weeks, who testified substan¬ 
tially as follows: 







JOH.X HATCHET, ETC., VS. UNITED STATES. 11 

,,T h ®‘ *?“ n “ m ? is Earl L. Weeks. That lie is a member of the 
Metropolitan Police Lorce and attached to No. 1 Precinct That he 
was working the night trick at Ninth & E from 4 to 12. About 

J? ni, . n V‘*‘° , eleven lie heard a commotion on the North 

Nde of 1 St., between Eighth and Ninth. There was a loading 
plattorm there used for the taking on and discharging of passengers^ 
1 hat he noticed someone running South on 8tli St That he7io- 
j!' e< Hatchet ,urn t * le Northwest corner of 8- & E hv the old Land 
Othce Building and he lost sight of him. That he didn’t see him 

*" y " lope „ U| .«>«< ten minutes later when he saw him turn the 
o ner ol 9-& E and running down E; that he didn't see him again 
ill he got down to where there was a little alley, and that he toes 

l"'h-* C "T'," V , Slol ' e therc ; that lie searched on the 
loot oi the building and he didn t lind him; that he didn't s ee the 

nan any more until the next morning; that he identified the man 
«ho inn and turned the corner at 8- and E. That the mint he 

r JWvi0 Tl “< *'■'» - '» 

C ross-ex a i n i n a t i on: 

I hat there was no-one with Ilatehet when lie saw him* that it 
was about eleven; it was not as late as 11:80; that lm was close 
enough to recognize the kind of coat Hatchet had on. That he had 
110 J,', a *’ la< 11,1 K ni .y cup and had no oil can 

he t.overnment, to further maintain the issues on its part joined 
called as a witness one Porter K. Patrick, who stated he Z ,’ 

Pmi'i °' Tlnt h'c 1 1. . *»"*“'!* to theFi»t 

aimt. 1 hat he has seen Hatchet and first saw him on a roof 

on the ninth of April. That he noticed some commotion as he wa! 

IS 'i" K , ,- Nln,h *, E about 11 O’clock, and the crowd 

stalled and he joined in the chase, and some one said- “He 

struck Z'1 " S ":' y V 1>a(r ‘ f ' k ” along I> St. and that when witness 
I m • lie - n ‘n I” '7 Stra ' Kl T,,ei, ' rc *>'» p body «aid “He went 

J a i ' 1 hat witness goes to the top of the buildimr of 

1 aiker-BndgeU and from there to the top of the other buildinir 
and 1 roni there to the Century Lunch Room Building. That they 
ton id John Ilatehet crouched behind a little chimney and he was 

h 'nl h^Zl’r' Tha ‘ Hatchet said he did not have anv 
he n d 7 hls °ap: that when asked by the witness, what 

he. Hatchet, was doing up there at Ninth & F, he said he saw some 
commotion and went over there and somebody cursed him and he 
aid some boy hit him with a stick, and then he ran "o protect 

sta ion a 8 nd HalXT '7 7 '7 , buil ? in *: ,llat llp ,ook him to the 
thinks he found25 * ° n ' y ab ° U ‘ ° 5 *' That wi ‘“« 

Cross-examination: 

T J7‘ t , llp firs ‘ conversation he had with him was on the roof 

“I vnch hini'’"anTL ,hat *7 Cr °l' d was chasin 8 him and hollering 
l-vnch him and he went up there to get away from the crowd" 
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That as soon as lie pot the defendant to the ground, the complain¬ 
ing witness said “That’s him. That’s him.” That witness re¬ 
members having a conversation with Lust and that Lust did say to 
him “I think that nigger is the man who held up a white man 
and robhed him. and some hoys got after him and that is why he 
ran.’’ That there was a crowd chasing somebody down the street 
at that time: That it seemed to the witness that the man came out 
of E St., but didn't attract witness’ attention. That he didn’t sec 
him running at the time; that there were only a few people chasing 
him first, but that when witness got down to Guy & Curran’s the 
crowd was pretty large. 


19 And. the Government to further maintain the issues on its 

part joined, called one Harry K. Wilson, who stated that 
be is a policeman stationed at No. 1 Precinct. That he saw and 
had a conversation with Hatchet in the first precinct. That then 
and thereupon the following took place at the bench, without the 
hearing of the Jury. 


Mr. O’Shea: T object. 1 take it that Mr. Emerson will endeavor 
to prove that this man stated to Wilson that he had been known by 
the name of Brown in the city of Philadelphia and that he had 
been convicted of an offense there. 

Mr. E merson: Yes. 

Mr. O’Shea: And to that 1 want to object. 

Mr. Emerson: But that is only part. 

Mr. O’Shea: It tends to prove that under another name he had 
been convicted of another offense, and it fails to show this particular 
offense—robbery. 

The Court: Objection overruled. 

Mr. O'Shea: And we save the exception. 


That the witness stated he had a conversation with the defendant 
at No. 1 Precinct the next morning after this trouble, and over the 
objection and exception of defendant bv his counsel, witness stated 
that he talked to this young man Hatchet, and he said that the 
night before he was near 9- and F and he saw a crowd collecting 
over on the platform, and he started over toward the crowd and 
about that time some white fellows started towards him and said 
“Catch h im. He s the man. That he started to run and they 
chased him and caught him between three and four blocks away. 
That he asked him his light name. The defendant by his counsel 
specifically objected and excepted to the following: 

Q. Give the conversation? A. I asked him what was hi? right 
name and he said John Hatchet and I asked him if he had ever been 
arrested and he said he had not. 


20 Mr. O’Shea: This is all under mv objection, and I under- 

. ^ ^ ^ °ur Honor o ei rule s my objection and gives me the 
exception. 

The Court: Yes. 
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Bv Mr. Emerson: 

Q. Now lot u? go back, because Mr. O’Shea interrupted—although 
1 know lie would not do it deliberately. What did be say iu answer 
to your question? A. He said lie never had been arrested, 
hi- All right. Go ahead. A. And we taken his finger prints and 

udn! 1 "'Vi head . quar,c , rs " i,h ,lle I irin,s » and I gave the finger 
punts to the expert up there, Mr. Sandberg, and later on through 
the finger prints 1 received- 

Mr. O’Shea: We object. 

coi i \'o itation'whb 1 hini? " 11 * '° ^ * y °" SU ' sef ‘ uen,l - v 1,ad aHothef 

Mr. O'Shea: Wait a minute. 1 am entitled to make mv objec- 
on no matter what you may want. 1 object to this specific ques- 

■ened IIK “ S S ‘ atenic,r " ‘ hrou S h ‘he fingerprints something hap- 
The Court: What is the point now? 

Mr. Emerson: 1 was about to direct the witness' attention to 
ano her line when Mr. O’Shea insisted on bis objection. 

*11. O t hea. The question ot fingerprints is what I am specifically 
oqecting to now. In other words, he is giving his conclusion. X 
I he Couit He has testified that Ihe witness took liis fingerprints 
and handed them to Sandberg and then he started to say something 

out " U if . W n,c, one 'Vr 1 thc ,in ^ er l >rints “"<1 then you objected! 
0 j.} 1, hea: lie said “through the fingerprints.” 

Mr. Emerson: And when he said “through the finger- 
prints we proceeded along another line. Hut Mr O’Shea 
then insisted on presenting his objection. If he will permit me to 

ask a question. I want to know what was said by the defendant 
Hatchet, if your Honor please. J u ’ 

feiSnSid io w£m y ° U l ' i,n ,ak ° the testil,lon - v ° f " ha ‘ ‘he de- 

abouUbe' S finger,n'i , ,', 1 ts? lay CXeep,i ° n to what 1,e said 

The Court: Yes, you mav. 

By Mr. Emerson: 

S'l After ‘ V0U ": ent to headquarters and came back did vou have 
another conversation with the defendant. Hatchet? A. I did 

had with rnfi f “ nyt !"T d >; d he sa - v in 11,0 second conversation you 
f . 1,1 reference to the statements made in the first conversation 

that he had never been arrested before. ’ 

Mr. O’Shea: Objected to. 

The Court: Overruled. 

Mr. O’Shea: Exception. 

A. He said—now I will have to- 

Mr. O’Shea: Just answer the question, if you understand it. 


14 


JOHN HATCHET, ETC., VS. UNITED STATES. 


A. (Continuing:) I understand it thoroughly. 

Mr. O'Shea: Will you answer it? 

Mr. E merson: He cannot if you interrupt him. 

Mr. O’Shea: He can answer it without interruption. 
The Court: Go ahead. 


A. He said he had been arrested in Philadelphia under the name 
of John Brown and at that time he lived in the 800 block on 24th 
Street northwest, 818 or 815. 1 think that was after I told him 

something else that I had discovered. That was the second con¬ 
versation. 


22 Q. What did he say he had been arrested for. if anything, 

in Philadelphia? A. I believe it was for larceny. 

Q. Was there any other conversation you had with him? A. 1 
talked to him on several occasions, but 1 do not think it was any¬ 
thing but a repetition of the first talk. 

Q. And under what name did he say he had been arrested/ 
A. John Brown. 


Mr. O’Shea: I move to strike out all his testimony in respect to 
this conversation. 

The Court: Overruled. 

Mr. O'Shea: Exception. 


And the Government, to further maintain the issues on its part 
joined called one Wakkkn O. Embrey, who testified substantially as 
follows: 


That he is a detective Sergeant on the Police Force assigned to 
headquarters and had a conversation with the defendant Hatchet 
in Inspector Grant’s room at headquarters, and at No. 1 Station. 
That, then and thereupon, over the objection and exception of the 
defendant upon the grounds as above stated in the testimony cf 
Wilson, the following occurred: 

Q. Will you give us that conversed ion? 


Mr. O'Shea: 
The Court: 


My objection goes to all this line of testimony. 

As 4 understand it, it is substantially the same sort of 


a conversation that Mr. Wilson detailed. 


Mr. Emerson: Yes, or corroborative of a part of his conversation. 
If I can corroborate Mr. Wilson's testimony l submit I have a right 
to do it, because I have laid the foundation of this testimony as show¬ 
ing the consciousness of guilt. 

The Court: The question is whether or not this conversation with 
Mr. Embrey occurred before or after tlie other. 

23 The Court: I think you can take it. 

Mr. O’Shea: And your Honor allows me an exception? 

The Court: All right. 

The Witness: In the Sergeant's room at No. 1 precinct Detective 
Thompson and myself talked to Hatchet and asked what he knew 
about the lost poeketbook. He said he was at 9th and F Streets, 
standing on the curb, and he saw a commotion near the car and he 
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inn over (o see what it was and somebody struck him anil he ran 
out of the crowd and ran down 8th Street I believe' and inn. p 

bbn d0 ' V , n , E ’ , nnd J. le "ent upon the roof where the officers caught 
Inn , and he denied that he taken tl.e noeketbook or d nn ef, 

rwjf ht ««* ... ”i“ri v . k r g 

" im? *• ■ 

Give us that conversation? A. He denied that 

^ e ^hn r Brw^ouTof n the*gailery^^ ) * ler g °‘ * 

Mr. 0 Shea: That is under my objection. 

By Mr. Emerson: 

Q. He denied having been arrested? A. Yes «ir 

other conversion" d ? lie f ft 1,avin K ***“ arrested did you have any 
Inspeeffir'orant? 1 office. fi °‘ hw P ' C ‘ Ure ntld «°° k him int'o 

presence, or done in his presence’ A Well ho 1 ! i i hl ? 

Q. M hat did he do with the picture’ A ShnwoH if 

knew him or had ever seen him. ua Inat ne 

, , TI ; i at '' itness . had a conversation with Walker at Police headauar 
ters about a week later when Detective Thompson brought him lack 
from Baht more, and over the objection and exception of The dr 

S3" J'SSS “ T fc ..‘™, kin. tho 

- h. M. I.™ 4 if,Iv Mo™ il, 

HP 9aid “ If 1 • picture 

Mr. O’Shea: This is under my objection and exception. 

A (Continuing:) So we got the picture of Hatchet and he idrnti. 
fled him as frank Brook, and he said he shot crans with him h 
at some hotel down on Virginia Avenue P h h '™ here 


.Toilx hatchet. Etc., vs. united states. 



That then and thereupon the Government announced that it 
rested. 

That then and thereupon the defense moved for a directed verdict 
on the ground of the variance here so far as the ownership of the 
money is concerned—the man said it belonged to tlie Greek Church 
and he was collecting for the Greek Church and the motion having 
been denied, an objection was noted on behalf of defendant 
Hatchet. 

2ii That, thereupon, the defendant, Ilatchet, by his attorney, 

announced that he would offer no evidence and the defendant, 
Walker, to maintain the issues on his part joined, took the stand 
himself and testified substantially as follows: 

That he lives at 1010 Ogden St., Philadelphia; that lie was in 
Baltimore on the ninth of April; that the first he heard anything 
about the crime at Ninth A' P was when he was brought back from 
Baltimore; that he had a conversation with Mr. Kmbrev, and when 

% f 

shown the picture said it favored a boy known as George Brooks, 
but the defendant, here, Hatchet, he never saw him before in his life. 
That he stated that it looked like a fellow named George Brooks, 
that he shot craps with. 

Cross-examination: 

That witness just went to Baltimore; that he had been in Lvnch- 

•i T 

burg and Colesville, Penna. that he has been doing common labor 
work. That he had saved some money and was taking a little 
vacation; that he went to Lynchburg, Ya. to see his sister. That he 
was working for the Worth Brothers. That before that time he had 
a boot-black parlor of his own, in Philadelphia. That the boss for 
whom he was working in Philadelphia was named Coles; that he had 
saved up three or four hundred dollars; that he would do piece work; 
that he would average as high as forty dollars a week; that he moved 
iron and steel and was paid by the number of pounds he moved; 
that it was moved from one room to another to get it away from the 
furnace; that the lowest that he made in anv one week was three 
dollars; that he never saw Hatchet before in his life; that he never 
saw him when he was locked up; that he did not plead guilty to this 
indictment on the 5th of May: that Hatchet was not called to the bar 
at this time. That then and thereupon, the court stated to the 
District Attorney: “I call your attention to the fact that according 
to the original indictment defendant Hatchet pleaded May 
26 5th and Walker pleaded May 6th.” That witness repeated 
ho did not know anvthing about defendant Hatchet there, 
had never seen him l>efore. That he wasn’t there and the District 
Attorney can’t make him say lie was there. That then and there¬ 
upon the following occurred: 

Q. Is it not a fact that you were standing in the vicinity of the 
platform at 9th & F Streets, that Hatchet lifted the leather from the 
prosecuting witness in this case, when you put up a fight, and that 
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, hit the Prosecuting witness, and that Hatchet passed it to the 

. . "» . . ™ -O'ki 

liar/ ohha 1 1)istH f °t b ^Tt i " ,<1 charKe 1 it as ? rea,est misconduct on the 
something ldgliTv^inad'udssdbic!' ‘' n,k ' nVO, ' ,,1 S «° g <“ ^ ‘he Jury 

not 1 ivilncc ' |! , i < f """'T ""' l ' U ' y un,,eK, 1 ,an,ls ‘h»‘ 'he question is 
not eudence. It it contained unwarranted assumptions it makes no 

iesaas •ttsS"” * r ** «► «- s&r 

liftfngleather miectain to my nimd, something about 

Mr' n^f rSOn i V 10 " 1,11,1 no difficulty in understanding me 

drmvn.O ^ ' O,JJC0 ‘ '° tl,ut «'"“«* a ”d ask that a juror beS 

By Mr. Emerson: 

Q. Did you understand that question? A Yes sir 

N ”' ”■ 1 “"•' ino,r 

«& 1 riirr,!,. 1 ...■ 1 «*» 

27 ans ( we y rs r r UeS ' rep ° r ‘ er ” ad last f ""' questions and 
By Mr. Emerson : 

Q. ^ ou have previously been convicted of larceny, have you not? 

tn ♦l 1 *’ ° S, !° a! so far as tins man is concerned • we obiect 

to the question being asked. There is nothing definite here and it 

can only be prejudicial to tins man Hatchet for the District Attorney 

fhn«n? eaU)r in i eV01 , y wa y 1,1 1,ls l )OWor to get before this Jury that 
ie.e two men have been in trouble before, it cannot but be prejudicial 

v ?/'; Emerson: I suggest that the defendant Walker is represented 
by able counsel and Mr. O’Shea is going beyond the scope of his duty 
when he undertakes to speak for him. y 

Mr. O’Shea: I reserve an exception to that remark. 

. \ r : Hun ,- V: J asl j vour Honor how far the Government can go 
back in explaining the questions. This question, the wav he worded 
it, would take m any time in bis whole life. y "orcieci 

The Court: If lie has not been convicted, that ends it. If lie has 

merely 0 "" Cted a " C “ ‘ S ® lo " g time ag0 ’ that § oes to the "’eight 

Mr. 0 Shea: May we have an exception 9 
The Court: Yes. 


3—3992a 
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By Mr. Emerson: 

Q. Now, answer the question. Have you ever been convicted of 
anv crime? A. Yes, sir. 

Q. Where? A. Philadelphia. 

28 Q. Of what? A. Larceny. 

Q, Anything else? A. Nowhere else. 

Q. And when was that? A. 1917. 

Q. Will you stand up and turn around so the Jury can see the 
back of your neck? 

(The witness stood up, as requested, turning around so that the 
Jury might see his neck.) 


Q. Will you pull your collar down a little? 

The Court: This man is a defendant. I do not know whether he 
can be made to exhibit a scar. 

Mr. E merson: Why, if your Honor please, lie stands in the same 
relation as any other witness, and the testimony is that there was a 
man there with a scar on his neck, and 1 submit to your Honor that 
I have as much right to ask him to exhibit it to the jury as I would 
have the right to examine any other witness in that way. 1 have 
an abundance of authorities to sustain my position il your Honor 
cares to hear them. 

The Court: 1 think perhaps that is so, after he has taken the 
stand. 1 will let you stand up, Walker, and show the scar. 

Mr. Bundv: Mav it please vour Honor, the law is that no man can 
be forced to give evidence against lumsell. 

The Court: That is a general principle, but when the defendant 
takes the stand on cross examination, that rule i* greatly relaxed. 

Mr. Bundy: Will your Honor give me an exception? 

The Court : Yes. I did not quite catch the sequence of what this 
witness said he did. 

29 By the Court: When did you lirst come to Washington? I 

did not get that clear. 


[The witness took out a paper which he proceeded to look over.] 


Q. Walker, yesterday afternoon T questioned you concerning a 
conviction over in Philadelphia. The fact of the matter is, is it 
not, that on May 10, 1920, you were convicted of the larceny from 
the person of a pocketbook and sentenced to one year in the Phila¬ 
delphia County prison by Judge Alfred W. Jackson? 


Mr. O'Shea: May this go in over my objection so far as this may 
tend to prejudice the defendant. Hatchet? 

The Court: I do not see how it affects him. 

Mr. O’Shea: The whole atmosphere throughout this case. 

Mr. Emerson: 1 am quite willing, to concede that the whole atmos¬ 
phere of the case affects the defendant, Hatchet, and in fact proves 
his guilt. 

Mr. O’Shea: I have to withdraw a juror and the discontinuance of 
the case for the improper remark of the Assistant District Attorney. 
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The Court: I will say to the jury that they must not regard the re¬ 
mark. The motion is denied. 

Mr. O’Shea: May we reserve an exception. 

Mi. Bundy: \our Honor, the District Attorney went into this 
point last night when he examined the witness on the stand. Now 
he calls the witness back and goes over the same point. 

The Court: No, this particular matter was not gone over. He 
said yesterday, in response to a question, that he was convicted in 

qa 1 . 917 j of larceny. He is now being asked if in 1920, the pre- 
o0 eise date being given. You may proceed. 

Mr. Bundy : He testified that he was only convicted once. 

The Court: He did, and he fixed that time as of 1917. This is 
an alleged conviction occurring in 1920, about which he is now being 
interrogated. Proceed. 


By Mr. Emerson: 


Q. What is your answer to that question? A. That is the same 
conviction. It was 1918 or somewhere along there. 

Q. It was 1920 as a matter of fact. A. Yes, sir. 


Mr. Bundy: I object. That is not the proper way of proving a 
conviction. 

The Court: Overruled. 

Mr. Bundy: V ill you give me an exception. 

lhe Court: He asked the question if he was convicted on a certain 
occasion, specifying time and place, and the witness has just said that 
he was. Objection overruled. 

Mr. Bundy: And will you give me an exception. 

The Court: Yes, sir. 


Bv Mr. Emerson: 

Q. And on the 11th day of January, 1922, you were convicted of 
being a pickpocket in Richmond, Virginia ; and on February 3 1922 
after receiving a twelve months’ sentence in jail_ 

Mr. Bundy: I object. He is not asking questions. He is making 
a statement. H 

The Court: ^ os, I think that is a sound criticism. 

Mr O’Shea: 1 renew my objection to the misconduct of the Dis- 
tiict Attorney and ask that a juror be withdrawn and the case dis¬ 
continued. 

The Court: Overruled. 

31 Mr. O'Shea: Exception. 

By Mr. E merson: 

Q. On the 11th day of January in this vear, in Richmond, were 

you convicted of being a pickpocket and subsequently released on 
bond? A. No, sir. 

Q. Mere you in Richmond the 11th of January? A. Yes, sir. 
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Q. Are you at present on bond from Richmond? 

Mr. Bundy: I object. 

A. No, sir. 

The Court: The question that may be put is whether or not he 
was convicted of a crime. He has denied it. 

The Witness: I was not convicted. I put up $300.00 security. 

The Court: The objection is sustained to the last question. 

Mr. Emerson : I respectfully submit that when a witness in response 
to a question on cross examination replies that he was not convicted, 
that the government has a right to question him further, and prove, 
if it can, that he was convicted. 

The Court: You have asked the question and he has denied it. 

Mr. Emerson: You. your Honor, I have asked him if he was 
guilty in this case, and he has denied that, too; but that does not 
proclude me from going into it further. 

The Court: What do vou mean bv going into it further. 

« - _ _ *. t 1 « ^ 

Mr. Emerson: Why, your Honor, the (iovernment is not confined 
to simply asking whether or not he was convicted on a certain date. 

The Court : The question is whether lie was convicted. 

32 ( By request the reporter read the last few questions and 

answers.) 

The Court: The question has been asked and answered. 


By Mr. Emerson: 

Q. You testified on your cross examination that a picture was 
shown to you at headquarters. Is that the picture that was shown to 
you? (Exhibiting a photograph.) 


Mr. O’Shea: Before you answer the question may I see the picture? 
1 renew my objection and ask that a juror be withdrawn for the mis¬ 
conduct of the District Attorney. 

The Court: What is the ground of the motion? 

Mr. O’Shea: The ground is that it is in entire line with the policy 
that has licen pursued by the assistant District Attorney, throughout 
the case: He is seeking to do indirectly that which he cannot do 
directly; he is seeking to get before' this jurv something as affecting 
this man. Hatchet, when it has no relevance or connection in the 


case, and I charge it as misconduct. 

The Court: As I understand it he was about to exhibit to the wit¬ 
ness a photograph. 

Mr. O Shea: And 1 object to flu* exhibition of the photograph to 
the witness and the entire incident, in keeping with the objection 
I made previously. 

The Court: There has been some testimony here that this wit¬ 
ness was shown a photograph purporting to be the photograph of 
the co-defendant, and there is testimony tending to show, is there not. 
that he identified as a man that he had known under another name? 

Mr. Emerson: Yes, if your Honor pleased, a man named Brooks, 
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The Court: And since he has taken the stand he has denied that 
tie has ever seen .this co-defendant excepting on an occasion when he 
gambled with him. 

Mr. Emerson: Oh, no, your Honor, he said lie never saw 
him at all at headquarters. The testimony is that he had 
gambled with a man that looked like him. 

, , Mr ' O'Shea: With a man named Brooks, yes. but not this defend¬ 
ant, and Your Honor will remember that vour Honor corrected Mr 

plead^d'together 16 endeavorin 6 ,0 S et before the jury that they 

^? e Court: Now, your question is with reference to the photo- 
graph that is said to have been exhibited to him at headquarters? 
Mr. hmerson: Yes, your Honor. 

The Court: 1 think you have a right to ask that. 

Mr. O Shea: \Y e ask an exception. 

By Mr. Emerson. 

Q. Is that the photograph shown to you (exhibiting photograph 

to witness)? A. One similar to that; I could not swear that was 
tlie one. 

Q. When this photograph was shown to von you said that the 
man whose picture appeared here looked like a man by the name of 
Brooks. Is that your testimony? A. Yes, sir. 

M. r * O Shea: May — exception go to this entire testimony? 

I lie Court: A es. 

By Mr. Emerson : 

Q. When this photograph was shown to you you said you thought 
that the man was a man named Brooks with whom you had shot 
crap; is that right? A. Yes, I told the Detectives that; but 1 would 
not swear to it. I said if I seen his face I could tell more about it 
hi. Is that what happened at Headquarters? Were you 
not questioned concerning the defendant Hatchet, and were 

you not asked whether or not you knew him; is not that 
correct: A. Yes, sir. 

Q. M ere you told at headquarters that Hatchet had said he knew 
vou. A Ao, sir, they told me when they came to Baltimore and 
got me, they said that “Hatchet said vou were with him ” 

Q. I hey said that Hatchet said that? A. And I said he could not 

say he was with me, to go and bring him before me, and he wouldn’t 
say it to my face. 

( l But they told you at Baltimore that Hatchet had said vou 
were with him, is that correct? A. Yes, sir. 

Q. And then this photograph was shown to vou at Head¬ 
quarters— 

Mr. O'Shea: I again want, to get. into the record that the District 
Attorney is walking np and down in front of the Jury with a picture 
winch he hands to the witness now and then and which picture is 
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apparentlv and effort to try to fasten the identity of this man Hatchet, 
and I renew my objection to the entire conduct of the District 
Attorney and ask an exception. 

Mr. Bundv: I object; that this was not gone into on direct ex¬ 
amination at all and that this is not a proper cross examination. 

The Court : Overruled. 

Mr. Bundy: Exception. 


Bv Mr. Emerson: 

Q. In Baltimore you were told that Hatchet had said you 
35 were with him; is that correct? A. No, sir. 

Mr. O’Shea: There is nothing to show who did the telling 
or anything of the sort. 

This Witness: I don't even know how I was arrested or nothing. 
They arrested me on another charge. 

Mr. O’Shea: Mr. Emerson first asked him about headquarters and 
the witness denied that. Now he is asking “Were you not told in 
Baltimore?'' By whom? 

Mr. Emerson: He knows by whom. 

Mr. O’Shea: I object to that remark. 

The Court: 1 wish that counsel would avoid these comments. 
It does not add to the dignity of the trial of the case at. all. 

Mr. O'Shea: May I have an exception? 

The Court: Yes. Now, as 1 understand the matter this man testi¬ 
fied just now—did he not—that somebody in Baltimore had told 
him that Hatchet had slid that he. the witness, was with Hatchet 
on that occasion. 

Mr. O'Shea: If that is your Honor’s understanding, it is not mine. 


(The last few questions and answers were read by the reporter.) 

The Court: I understand the conversation is one that is said t > 
have taken place between the witness and someone at headquarter:'. 

Mr. O’Shea: First, and then it would appear that they did have 
some conversation in Baltimore, and I was trying to find out with 
whom the conversation was, so as to identify it. 

The Court: 1 think you are entitled to know with whom it was. 
and that can he brought out without difficulty. You could bring it 
out on cross examination, for that matter. 

Mr Bundv: I think the rule is I should have it on the 
• */ 

direct. 

33 The Court : Ordinarily that is right, when a conversation 

is being testified to, the other side has a right to know the 
time and place. I think. Mr. Emerson, you might elucidate with 
whom the conversation was held. 


By Mr. Emerson: 

Q. Who told you that, please? A. Two Detectives brought me 
over here and one questioned me afterwards. 




JOHN HATCHET, ETC., VS. UNITED STATES. 


23 


Q. Mr. Embrey and Mr. Thompson? A. I don't know their 
names. 

Q. Is that one of the gentlemen (indicating Mr Embrev) ? A 
Yes, sir. * J ' ' 

Q. And is that Mr. Thompson? 


Mr. Embrey: Thompson stepped out. 


Q. And the gentleman with him, is that correct? A. Yes, he 
is the one that questioned me at headquarters. 

Q. And where did this conversation take place? A. At head¬ 
quarters. 

Q. When you got to headquarters you testified that this picture 
was shown to you and you said it looked like a man named Brooks 
with whom you had shot crap? A. Yes, but I was not sure. 

Q. And that is the only way you knew him, through having shot 
craps with him a couple of times; is that correct? A. Yes, sir. 


Mr. Emerson: The picture is offered in evidence. 

Mr. Bundy . I object to the offering of the picture in evidence. 
There is nothing to show if it has been identified at all. lie says he 
is not sure who it is or anything and he says he does not know if it 
is the same picture. 

d >Vl» The Court: He said it was a picture similar to this. 

Mr. Bundv: He said it looked something like it. 

The Court: He said it was similar to the one. I think it is a 
matter of weight and that it is admissible. 

Mr. Bundy: Exception? 

The Court: Yes. 

Mr. O’Shea: And we also ask an exception. 

Mr. Emerson: 1 have no further testimonv. 


M7 That then and thereupon the defense announced its case as 

closed. 

That the Government offered no rebuttal. 

The prayers for instruction to Court by counsel for the defendant 
are in words and figures following, to wit: 


No. I. 

The jury are instructed that they must acquit the defendant John 
Hatchett. 

Denied. 

Exc. 

F. L. S. 

No. II. 

The Jury are instructed that before they can convict the defend¬ 
ant, John Hatchett, the Government must prove beyond a reason¬ 
able doubt that the alleged taking was resisted and the resistance was 
overcome by violence. 

Denied. 

Exc. 


F. L. S. 
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No. III. 

The jury arc instructed that under the evidence in this case they 
should acquit the defendant, John Hatchett, because there is no evi¬ 
dence that the alleged property belonged to Mike Pavlone, the com¬ 
plaining witness. 

Denied. 

Ext*. 

F. L. 8. 

38 No. IV. 

The jury are instructed that if they have any reasonable doubt as 
to the existence of any fact necessary to constitute the crime of rob- 
l>ery they must acquit the defendant Hatchett. 

Granted. 


The Government having failed to prove any intent, the jury are 
instructed that they should acquit the defendant, John Hatchett. 
Denied. 

Exe. 

F. L. 8. 

No. VI. 


The Government having failed to prove there was any putting in 
fear, the jury are instructed that they should acquit the defendant, 
John Hatchett. 

Denied. 

Exe. 

F. E. 8. 


No. VII. 


The jury are instructed that they should acquit the defendant 
Hatchett because there is no offense charged in the indictment 
against him. 

Denied. 

Exc. 

F. L. S. 

No. VIII. 

The jury are instructed that there is a variance between 
39 the averment in the indictment as to the ownership of the 
pro|>erty alleged to have been stolen and the actual proof at 
the Trial Table, and the jury should acquit the defendant. 

Denied. 

Exc. 

F. L. 8. 

Mr. Emerson addressed the jury in behalf of the United States 
and stated: • 

“I ask you to look at the photograph, gentlemen of the Jury,” to 
which Mr. O'Shea objected. Objection overruled and exception 
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note d the photograph being that alleged to be the photograph of 
defendant Hatchet. b ^ 

Charge. 

The Court (Mr. Justice Siddons): “Gentlemen of the Jury the 
indictment in this ease charges these two defendants with the crime 
or ollense of robbery, and robbery under our law, under our statute 
may be accomplished, in the language of the statute, either by force 
or violence, whether against resistance or by sudden or stealthy 
seizure or snatching, or by putting in fear, and taking from the 
person or the immediate actual possession of another, anything of 

l nder that statute these two men have been indicted bv the Grand 
Jury, charging them with the crime of robbery in taking from the 

prosecuting witness, Mr. Bavoul, a poeketbook and the sum of $95 0(1 
in money. ' 

Of course the indictment is not evidence. It is a mere charge 
which must be proven beyond a reasonable doubt, proved bv 
4 the Government satisfying you, licyond a reasonable doubt 
ot gm t before you would he justified in convicting. Of 
course these defendants appear before you with a presumption of 
innocence and that presumption follows them throughout the trial 

o the case and until a jury of twelve men shall find and declare 
otherwise from the evidence. 

It is said that this presumption of evidence is itself evidence in 
avor of the defendant. Now if Bavoul, the prosecuting witness, did 
have taken from his person a poeketbook containing $95.00 on the 
occasion m question, and these defendants took part in that a case 
of robbery would be made out under this statute. Of course, before 
any verdict of guilty would be warranted it must appear, first, that 
leie was a robbery, and that these are the persons who accom¬ 
plished it. Now, that is the issue here. 

As I understand the defense, so far as Walker is concerned lie 
says lie was not even in Washington on this occasion, that he was 
in Baltimore, had gone to Baltimore some little time before and was 
not bere when it occurred. As to the defendant, Hatchet, there is 
evidence tending to show that he was standing some distance away 
and was attracted by a commotion on this platform here and he 
went over to see what, was going on. approached there, and then 
there were outcries which alarmed him, and he started to escape 
irorn what he supposed, or considered, was a possibility of becoming 
a victim of mob violence. 

The government, on the other hand, insists that lie was there, 
that he was the one who actually took the poeketbook from the per¬ 
son ot Bavoul, and that his running away was flight. Now, if it 
was flight after the commission of "an offense it may be re- 
41 garded as tending to show his connection with the crime. 

u hat is the fact of the matter? What do vou say about it? 

W ere these men on that platform, Hatchet and Walker, and were 
ie\ engaged in talking to one another. Did either one or both of 
4—3992a 
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them take a hand in the aforesaid taking of this pocketbook from 
Bavoul? Did they then run away after accomplishing the act? It 
is an issue of fact here for vour determination. 

Now, I think I ought to call your attention to another considera¬ 
tion. When a defendant in a criminal case takes the stand in his 
own behalf he puts his character, so to speak, in issue, and the gov¬ 
ernment is permitted, and the prosecution is permitted, if it can, 
to show that on previous occasions such defendant had been con¬ 
victed of other crimes. It is not at all for the purpose of having the 
jury consider over again the guilt or innocence of the person in 
connection with those crimes, but if he has been so convicted, and 
having been so convicted, the evidence of those convictions is re¬ 
ceived when he takes the stand in his own defense, that testimonv 
is received, for the purpose of casting doubt on his credibility as a 
witness, whether his word should be believed, he being a man with 
such a record. 

Of course, we are not trying anybody for any of those offenses, 
even if he committed them. It would be unjust to him, if there was 
a conviction, to have it based on the mere fact that he had com¬ 
mitted crimes in the past: for when a man has committed a crime 
and paid the penalty he has expiated his offense. So I warn you 
that testimony of that kind is only received as bearing on the credi¬ 
bility and the weight which the jury should give to the testimony 
of one who, in the past has been convicted of other criminal offenses. 
That is the whole purpose and the only purpose and object that 
justifies the reception of testimony as io previous conviction of 
crime. 

4*2 Flight may very well be an evidence of guilt, consciousness 

of guilt. It may be explained by a perfectly innocent purpose 
and intent. And as to Hatchet, there is testimony here that he ran 
from the scene because he feared that he was the possible victim of 
some mob. On the other hand it is insisted bv the prosecution that 
he ran after having committed this offense and was trying to escape 
arrest, that Walker did the same thing. You have to be satisfied 
that, these men, or one of them, or both of them were on that 
platform and it was they who took from Bavoul the money which 
he savs was taken. If vou are not convinced bevond a reasonable 

1 1 4 / 

doubt as to that, then you should acquit. 

Something has been said to you here about the money, itself, as 

to whose monev it was. Bavoul told vou on the stand that he was 

• « 

a member of the Greek Church, a singer there, and also the col¬ 
lector of this fund, and that this $65.00 represented some collections 
belonging to the Greek Church. If that is the fact, if that was true, 
and this was the monev that was in the pocketbook and that these 
men took it. the fact that the money does not personally belong to 
Bavoul does not affect the question at all. It would be none the less 
robbery if it was taken under the circumstances claimed. 

Now, what do you say about it. gentlemen? 

There is an instruction that the defendant, Hatchet, has asked 
me to give you. which I grant. 
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: ^SS3HS 

4o l ' nme S° e f t0 «-e«y essential fact neeessarv to make out tlm 
cnnio under that statute ' e olU ' ld 

w? -*• <*»«* mm .. 

any one objects breaks the chain of evidence so to sneak 

The Court: Yes. 

44 t,, A " ,° f ' vhit ' 1 ' ex ee|itions, as stated in the foregoinc Bill of 

Exceptions, were duly noted bv the Court at tho 

^isssitas tJs s'Strs £ 

c. swixm, Justice. ' 

..'»•'» 

o’eloek^A 8 M.^or'as t soon°t hereafter^s coun«ePnviy^be*hear I^ t ? 4 
P^n B, ",? f Exceptions, attached to tlVis Xo rce of ,S’, ^ 

l JAMES A. O’SHEA, 

Attorney for Defendant. 

Service of a copy of the proposed Bill of Exceptions in the above 

entitled cause, acknowledged this 21st dav of September V I) W>-> 

ARTHUR W. PBESMONT,' ' ' 

I consent to this Bill of Exceptions AS * L ' ' ' V AUorne ’J- 
B. EMERSON, Jk., 

As»t. V. .S. Attorney. 

O. K. 

JAMES A. O'SHEA. 

Hodges!’clerk!' 1 " 1 ° f C ° ll,n,bia ' Filed H 1923. Henry W 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1923 . 


No. 3992. 

No. 18, Special Calendar. 

JOHN HATCHET, APPELLANT, 

vs. 

CATTED STATES OF AMERICA. 


APPEVL FROM TIIE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

John Hatchet was convicted of the crime of robbery in 
the Supreme Court of the District of Columbia, received 
a four-year sentence in the penitentiary, and appeals 
from the judgment. 

1 he appellant, a colored man, saw a crowd at Ninth 
and I Streets, Northwest, of this city, and started 
over toward the crowd, and about the same time some 
white fellow started toward him and said, “Catch him; 
he is the man.” He ran some three of four blocks and 
finally ran up an alley and climbed upon a roof to keep 
away from the crowd which was yelling, “Lynch him; 
lynch him.” 



It appeared from the testimony that one Mike Ravoul, 
named Pavlon in the indictment, who is a carpenter, 
saw the defendant and a man by the name of Walker 
on the night of the Dth of April, on the platform at 
Ninth and F Streets, in the City of Washington, a 
car platform, and while waiting for a car one of the 
colored men put his hand in his pocket and took Bavoul’s 
pocket book and SDo.OO. 1 hat he turned around and 
defendant. Hatchet, ran and the witness hollered. 
“Policeman, policeman, catch him.” That there was 
SH5.00 for the Creek church. That it belonged to the 
Creek ( lunch. 1 hat the money came into his posses¬ 
sion because he was collecting money for the Creek 
( lunch. And over objection and exception he stated 
ho sang in the chinch and collected money for the church. 

I here was further testimony to show that several 
people chased the defendant down the street and 
joined in a crowd shouting, “Catch him, lynch him, 
mob him, and when witness was found he was on a 
roof hiding behind the chimney. 

M hen the defendant was arrested he stated to Officer 
Porter F. Patrick, a member of the Metropolitan Police 
I'orce, that the crowd was chasing him and hollering 

1Anoh him, and he went up there to get away from 
the crowd. 1 hat as soon as the defendant got to tin; 
ground the complaining witness, Mike Ravoul. said: 
“ 1 hat s him, that’s him.” The witness stated he re¬ 
membered having a conversation with one Samuel 
Fust, who said to him, “I think that nigger is the 
man who held up a white man and robbed him and 
some boys got after him and that is why he ran.” 

During the course of the testimony the Covernment 
called one Harry I\. Wilson, who stated that he was a 
policeman stationed at No. 1 Precinct, and that he 
saw and had a conversation with Hatchet in the First 
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I’roeinct. That tho following took place at the bench 
without tho hearing of the jury: 

-Mr. O’Shea: 1 object; 1 take it that Mr. 
Hmeison (Assistant District Attorney) will on- 
(leavor to prove that this man stated' to Wilson 
lha he had boon known by the name of Hrown 
n the ( itv of Philadelphia, and that he had 
been convicted of an offense there.” 


I he ground of the objection being made bv Mr O’Shea 
at that time was that it tended to prove that under 
another name Hatchet had been convicted of another 

offense and it failed to show this particular offense- 

robbery. 

%/ 

The witness then stated, in the presence of the jury, 
hat he had a conversation with the defendant at No.'l 
i recinct the next morning after this trouble. Counsel 
or Hatchet objecting and excepting, the witness stated 
hat he talked to Hatchet who said that the night 
before he was near Ninth and F Streets and saw a crowd 
collecting over on the platform and he started over 
toward the crowd, and about that time some white 
fellow started toward him and said, “Catch him- he 
is the man.” That he ran and they chased him and 

einor ht I..... 1_ j ,1 . 


caught him between three and four blocks away, and 
o\er the objection and exception of the defendant witness 
stated that he asked him his right name and asked him 
■ he had ever been arrested and he said he had not. 
that thereupon the witness stated that they took his 
finger-prints and took him to headquarters with the 
limits and witness gave the finger-prints up there to the 
expert. Air. Sandbcig, and attempted to state that 
he received certain information through the finger¬ 
prints, when counsel for the defendant objected and the 
court overruled the objection and an exception was 
noted for Hatchet. That a second conversation was 
had with the defendant and over the objection and 
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exception of Hatchet’s counsel the witness stated that 
he, Hatchet, said he had been arrested in Philadelphia 
under the name of John Brown. That witness thought 
this was after he had told him something else that he 
had discovered. That he said he had been arrested, 
he believed, for larceny, and had been arrested under 
the name of John Brown. 

A motion was then made to strike out all of the testi¬ 
mony in respect to the conversation, which motion was 
overruled and an exception noted. 

The Government, to further maintain its position, 
called one Warren 0. Embry, a detective sergeant, 
who stated that he had a conversation with the de¬ 
fendant, Hatchet, in Inspector Grant’s room at Head¬ 
quarters and at Xo. 1 station, and over the objection 
and exception of Hatchet’s counsel he stated that 
Hatchet had said to him he was at Ninth and F Streets 
standing on the curb and he saw a commotion near 
the car and he ran over to see what it was and somebody 
struck him. That he ran out of the crowd and down 
Eigth Street into E and up on the roof, where the officers 
caught him. That he denied that he had taken the 
pocketbook or had any connection with it, and stuck 
to that statement in regard to taking the pocketbook 
(Rec., p. 15). That witness had a conversation with 
him in regard to his identity and he “denied that he 
had ever been arrested before and the photographer 
got a picture by the name of John Brown out of the 
gallery” and over the objection and exception of Hatch¬ 
et’s counsel witness stated that Hatchet denied he 
had ever been arrested and he was taken to the Inspec¬ 
tor’s office and a picture was produced by Inspector 
Grant under the name of John Brown from Philadelphia, 
and it was shown to him and for some time he would 
not say it was him and the Inspector told him that 
he was under the name of Brown and the finger-prints 
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compared and everything and finally he admitted it 

was him, but denied he knew Walker or had ever 
seen him. 

That a motion was made to strike out this testimony, 
which was overruled. That witness then stated he had 
had a conversation outside of the hearing and presence 
of the defendant, Hatchet, with Walker, at Police 
Headquarters, and he said he did not know Hatchet 
hy that name, and if he would see a picture he could 
tell if he knew him, all of which was under the ob¬ 
jection and exception of the defendant Hatchet’s 
counsel. 1 hat when the picture of Hatchet was pro¬ 
duced Walker identified him as Frank Brook and 
said he shot craps with him at some hotel on Virginia 
Avenue. 

That a motion was then made for a directed verdict, 
which the court refused to entertain. That Walker 
was then placed upon the stand by counsel other than 
Hatchet’s counsel, who stated that he never saw Hatchet 
before in his life, never saw him when he was locked up, 
and that Hatchet was not in court to plead at the time 
he was. That he did not know anything about Hatchet 
and had never seen him before. That he wasn’t there 
and the District Attorney couldn’t make him say he 
was there. 

That during the examination of Walker the Assistant 
District Attorney repeatedly made allusions to Hatchet 
and introduced a picture in evidence before the jury, 
of Hatchet, as the one which it was claimed that Walker 
identified. 


(i 


Assignment of Errors. 

The court erred: 

1. In permitting Mike Bavoul to state money came 
into his possession as a collector of money for the 
Greek Church and that he sang in the Greek Church 
and was not an officer in the church. 

2. In refusing to withdraw a juror for the misconduct 
of the Assistant District Attorney while the attorney 
for the defendant was recross-examining the witness 
Bavoul. 

3. In permitting the witness Ilarry C. Wilson to 
detail a conversation he had with the defendant at 
No. 1 Police Precinct. 

4. In permitting the witness Wilson to give the 
alleged conversation that he had with the defendant 
Hatchet. 

5. In permitting the witness Wilson to state about 
the finger prints. 

0. In permitting the witness Wilson to detail a second 
conversation that he had with the defendant Hatchet 
with reference to the statement made in the first con¬ 
versation that he had never been arrested before. 

7. In refusal to entertain a motion to strike out all 
of the testimony of the witness Wilson in respect to 
the conversation. 

8. In permitting the witness Warren O. Embrev t<. 
testify respecting the same conversation as given by 
the witness Wilson. 

9. In permitting the witness to testify regarding the 

identity. 

* 

10. In refusing to strike out the testimony of Embrev 
respecting the identification of the finger prints. 




11. In permitting the witness to testify what Walker 
.slid about the defendant Hatchett. 

12. In refusing to sustain the Motion for a Directed 

\ erdict because of a variance regarding the ownership 
of the money. 

M. In permitting tho Assistant District Attorney 
Emerson to misconduct himself in asking the question. 
“Is it not a faet that you were standing in the vicinity 
of the platform at Ninth and F Streets, that Hatchet 
lifted the leather from the prosecuting witness in this 
case, when you put up a fight, and that you hit the 
prosecuting witness, and that Hatchet passed it to the 
third man in your presence, and the three of you were 
working there together in a mob?” 

14. In forcing the witness Walker to exhibit a scar 
before the jury. 

lo. In permitting the District Attorney to state 
that he ‘‘is quite willing to concede that the whole 

atmosphere of the case affects Hatchet and in fact 
proves his guilt.” 

Hi. In permitting the District Attorney to interrogate 
Walker about a photograph of Hatchet. 

17. In showing the witness Walker the photograph of 
Hatchet. 

18. In permitting the entire testimony of the witness 
\\ alker to stand as far as Hatchet was concerned. 

19. In permitting the District Attorney to exhibit 
before the jury a photograph of Hatchet while he was 
apparently interrogating the witness Walker. 

20. In offering the photograph in evidence. 

21. In refusing the defendant’s prayer No. 1. 

22. In refusing the defendant’s prayer No. 2. 

23. In refusing the defendant’s prayer No. 3. 
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24. In refusing the defendant’s prayer No. 5. 

25. In refusing the defendant’s prayer No. (i. 

20. In refusing the defendant’s prayer No. 7. 

27. In refusing the defendant's prayer No. 8. 

28. In charging the jury respecting the ownership 
of the money. 


ARGUMENT. 

I. 

The various assignments of error, from No. 2 to 
No. 20, inclusive, all relate to the improper conduct of 
the Assistant District Attorney in conducting the case. 

“Air. O’Shea: May this go in over my objection, 
as far as this may tend to prejudice the defendant. 
Hatchet. 

“The Court: I do not see how it affects him. 

“Mr. O’Shea: The whole atmosphere through¬ 
out this case— 

“Mr. Emerson: I am quite willing to concede 
that the whole atmosphere of the case affects the 
defendant Hatchet, and in fact, proves his guilt. 

“Mr. O’Shea: I move to withdraw a juror and 
continue the case for the improper remarks of 
the Assistant District Attorney. 

“The Court: I will say to the jury that they 
must not regard the remark. The motion is 
denied. 

“Air. O’Shea: Alay we reserve an exception.” 

The above testimony would indicate that from the 
very beginning of the case the Assistant District Attorney 
showed a determination to introduce before the trial 
jury matters that were inadmissible, highly prejudicial, 
and which the Assistant District Attorney should have 
realized he would be unable to prove as far as Hatchet 
is concerned,—statements that he had no reason to 
believe could be offered in evidence, and could have 
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been introduced for only one purpose, namely, prejudic¬ 
ing Hatchet and his rights in the minds of the jurors. 
Outside of the statement of Mike Bavoul, which is 
somewhat unsatisfactory, there was no positive evidence 
to connect the defendant Hatchet with the case 
except circumstantial evidence, and yet the Assistant 
District Attorney introduced evidence which if the 
defendant had taken the stand would not have been 
admissible, namely, that he had been arrested before 
under another name for an alleged other offense, and 
the further introduction of a picture which could not 
but have prejudiced the defendant. 

Fr °m the beginning it apparently was the thought 
of the Assistant District Attorney to show that the 
defendant Hatchet was a man who had been in trouble 
before. Had Hatchet taken the stand he would not 
have been permitted to introduce such evidence, unless 
there was a conviction, and yet we find that he was 
peimitted to ask the detective whether or not the de¬ 
fendant Hatchet had stated to him before that he had 
been arrested before. 

In passing we might ask what was the theory that the 
Assistant District Attorney claimed this matter was 
admissible, and the only indication we have of it is 
when he states to the court that as far as Embrcy is 
concerned, the detective sergeant was called to corrobo¬ 
rate Wilson’s testimony, claimed he had a right to 
introduce Embrey’s testimony because “If I can cor- 
roboiate Mr. Wilsons testimony I submit I have a 
right to do it because I have laid the foundation of this 
testimony as showing the consciousness of guilt.” 

The defendant Hatchet came into court presumably 
clothed with that innocence which the law permitted, 
and yet to quote the language of the learned Assistant 
District Attorney, “the atmosphere of the whole case 
affects the defendant Hatchet and in fact proves his 
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guilt." From the Government’s standpoint it was the 
thought of the Assistant District Attorney to make the 
atmosphere of the court room prejudicial to him, and 
thus it seems clear that from the beginning it was the 
thought not to try him upon the charge upon which he 
stood indicted but upon such prejudice as he might 
engender, and as he said he was “quite willing to con¬ 
cede that the whole atmosphere of the case affected 
the defendant and in fact proved his guilt/’ Xhe preju¬ 
dice engendered in the minds of the jury by the prosecu¬ 
tor in leading them to believe that the defendant had a 
criminal record was such that it could not be removed, 
and was in itself sufficient cause for reversal. 

People r. s*. Becker, 104 Northeastern, 402. 


Was not the defendant tried, not upon the charge*, 
namely, of the alleged robbery of Mike Bavoul, but 
upon his alleged criminal record? We submit that the 
defendant was subjected to a greater prejudice than had 
evidence been introduced of other crimes and he been 
given the opportunity to rebut it. The atmosphere of 
the case was that the defendant Hatchet was guilty 
because he had a bad record and that was the whole 
of the Government’s case, as it would seem from tin* 
conduct pursued by the Assistant District Attorney. 

Was not this a mockery as far as a trial is concerned? 
What became of the presumption of the defendant’s 
innocence? What became of the constitutional require¬ 
ment that he should not be required to give evidence 
against himself? Had the defendant put his character in 
evidence? Why should the Government be permitted 
to get into the jury box the thought that the defendant’s 
reputation or character was bad until the defendant 
had taken the stand? Who shall say what effect Em- 
brey's testimony had upon the jury when he. stated 
“that he denied he had ever been arrested before find a 





photographer got a picture by the name of John Brown 
out of the gallery and he was asked if he had ever 
b( (n anested before and Inspector Grant produced a 
picture under the name of John Brown from Philadelphia 
and showed it to him and for some time he would not 
sav it was him and the Inspector told him that he was 
under the name of Brown and the finger-prints compared 
and everything and finally lie admitted it was him?” 

\\ hat could that line of testimony have suggested to 
the jury? What feature of the case was intended to be 
proved unless it was that the defendant had been arrested 
under the name of John Brown? The defendant had 
not put his character in issue. And what a difference 
it must have made when it was shown that his picture 
was taken out of the gallery? What gallery was referred 
to, or as this honorable court has well said in the case of 
Billings vs. United States, 42 App. 1). C., 413, when 

almost the same situation arose and a witness was in¬ 
troduced to test if v— 

, I hat after the defendant’s picture had been 
taken at Police Headquarters a picture was 
handed the witness by one of the men in the 
gallery which the witness exhibited to the de¬ 
fendant and the witness said: ‘What have you 
got to say now’ ”— 

and again, in the same case, 41 — 

“but we fail to perceive how the denial by the 
defendant at the time of his arrest that he had 
previously been arrested, could be said to indicate 
a consciousness of committing this robbery, 
even though the Government had followed up 
that testimony with proof that lie had been 
thus arrested under another name. The fact in 
issue was the guilt or innocence of the defendant 
of the crime charged, and the presumption of 
innocence attended him at the trial, and yet 
the jury were clearly given to understand that 


lie was a man with a criminal record. The lan- 
Knage used by the detective was talismanic. 
I ndoubtedly the jury understood that the ‘gal¬ 
lery referred to was the ‘rogues gallery,’ and 
appreciated to the fullest extent the allusion 
to the photograph which the detective had 
shown the defendant.” 


Again, in the same case, the court said: 

“It clearly appears that this testimony was 
prejudicial to the defendant. It is our duty to 
reverse the judgment to the end that he inav 
have a fair and impartial trial. It is so ordered.” 

Suppose, for the sake of argument, that the defendant 
had taken the stand, would it have been permissible 
h>r the Assistant District Attorney to ask the question 
of the defendant if he had been a witness in his own 
behalf, namely, whether he had been arrested before; 
Mt a detective may ask it out of court and then come 
into the court and testify as to the fact of the arrest 
and the answer made to him. It was not a question 
of whether he had been convicted, because if it had the 
Government might have been bound by the answer. 
^ as its admission prejudicial to the defendant? The 
Government sought to introduce it upon the theory of 
consciousness of guilt. There was no question of the 
identity of the defendant. He had stated the circum¬ 
stances under which he ran from the scene of the crime, 
had been corroborated by nearly all of the witnesses, 
and yet the detective was permitted to tell all of what 
the defendant is claimed to have said to the detective. 
It was in evidence that he had at all times denied his 
participation in the crime. 

ilson stated he had a conversation with the defendant 
and said, “I asked him what was his right name and he 
said John Hatchet, and whether he had ever been ar¬ 
rested before and he said he had not” (Rec., p. 12), 



“and we taken his fingerprints and taken him to Head- 
cjuaiteis with the prints and I gave the fingerprints to 
the expert up there, Mr. Sandberg, and later through 
the fingerprints I received”—( Rec., p. 13). And again, 
He said he had been arrested in Philadelphia under 
the name of John Brown and at that time he lived on 
the 800 block on 24th Street, N. W., 813 or 815. I think 
that was after 1 told him something else 1 had discovered, 
that was the second conversation.” “What did he say 
he had been arrested for, if anything, in Philadelphia?” 
“1 believe it was for larceny.” 

Then Warren O. Embrey is introduced to show 
consciousness of guilt, and he states that he had a 
conversation with him in regard to his identity: 

Mr. Emerson: (Jive us that conversation? 

Witness: He denied that he had ever been 
arrested before and the photographer got a 

picture by the name of John Brown out of the 
gallery. 

O’Shea: That is over my objection. 

All. Emerson: He denied having been ar¬ 
rested? 

“Witness: Yes, sir. 

All. Emerson: And after he denied he had 
been arrested, did you have any other conver¬ 
sation? 

“Witness: After we got his picture and took 
him into Inspector Grant’s office. 

Air. Emerson: Give us the conversation then 
as to what was said in his presence or done in 
his presence? 

Witness. Well, he was asked if he had ever 
been arrested before and he denied it, and 
Inspector Grant produced a picture under the 
name of John Brown from Philadelphia. 

Air. Emerson: What did he do with the 
picture? 

“W itness: Showed it to him and for some time 
he would not say it was him and the Inspector 
told him that there he was under the name of 
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Brown and t li<* fingerprints compared and every¬ 
thing and finally lie admitted it was him. I 
asked him if he knew Walker and he denied that 
he knew him or had ever seen him.” (Rec. p. 15.) 


The identity of the defendant Hatchet was not in 
%/ 

issue, and as was well said hv the Court of Appeals in 
Billings vs. Y. S., 42 App. D. C.,—“It was not competent 
for the Government to prove that under another name 
he had committed another and independent crime, 
and vet such was the trend and the substantial effect 

< f the evidence of this detective (Kmbrey).’’ 

The defendant told where he was and how he ran 
from the alleged scene of the crime, lb* did not seek 
to utter any falsehoods but told he was there, and the 
issue in the case was whether Bavoul had been robbed 
by this defendant, and the Government should not have 
sought to bolster up its testimony by showing that 
the defendant had been arrested before in Philadelphia 
under the name of Brown,—not convicted but arrested. 
What could the jury believe? Was the presumption 

< f innocence met with when we read this record? Suppose 
it had developed that the defendant had been acquitted 
of the charges in Philadelphia under the name of John 
Brown? Could the sting have been extracted from the 
Assistant District Attorney’s misconduct? What was 
the jury to understand when Kmbrey, a detective 
sergeant, said that he got a picture by the name of John 
Brown out of the gallery (Rec., p. 15), “and we took 
him to Inspector Grant’s office and Inspector Grant 
told him that there he was under the name of Brown 
and the fingerprints compared and everything and 
finally he admitted it was him." 


In Holder vs. State, 25 S. W ., 279, it was held that the 
State's Attorney, while cross-examining the defendant 
as to his previous occupation and manner of life, asked 
him whether he had not committed a crime and had 




been confined to the penitentiary and held in his hand 
in view of the jury, what appeared to be a letter which 
he referred to while asking the question, and the de¬ 
fendant’s attorney called this an artful effort to make 
the jury believe that the questions were based on facts, 
whereupon the State’s Attorney said he had not re¬ 
ferred to the paper for mere bunkem but that he had 
1 (‘liable information upon which he asked the questions, 
it was held that the conduct of the State’s Attorney was 
prejudicial error, though he was reprimanded by the 
court and the jury were instructed that only the evi¬ 
dence in the case and the law as given them were to be 
considered in arriving at a verdict, and the case was 
reversed. 

1 he statement of the Assistant District Attorney 
(hat (he “whole atmosphere in fact proved the guilT 
ol the defendant was reversible error. 

“Expression ol opinion as to guilt. It is re¬ 
versible error for the prosecuting attorney, in 
his argument to the jury, to declare his individual 
opinion or belief, not expressly stated to be on 
(lie evidence, that the accused is guilty” and 
cases cited. 12 Cyc., 580. 

In Marshall et al. v. State, 75 S. W., the prosecuting 
attorney stated to the jury in his opinion of the case 
(hat he would prove that the defendants had the repu¬ 
tation of being professional pickpockets and thieves, 
and the cause was reversed, Wood, Judge, stating that— 

“According to the doctrine there announced, 
in McFalls vs. State, 60 Ark., 10, 48 S. W., 492, 
and the authorities generally; the statement of 
(he prosecuting attorney in this case was highly 
prejudicial so much so that we do not think 
the charge of the court could have eliminated 
the poison from the minds of the jury. He is 
not supposed to know what the evidence for the 
defense will be. . . . The cases unite sub- 
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stantially in denying the right to get before the 
jury a detail of the testimony expected to be 
proved and especially anything not positively 
entitled to be introduced, and deny the right to 
use it as a cover for any topic not fairly pertinent.” 


See, also, Century Digest, Yol. 14, Sec. 1(>77, under 
the heading “Expression of opinion as to guilt of ac¬ 
cused.” 

Also, Am. Digest, Yol. 0, Decen. Ed., 722*4, heading 
“Comments on commission of other offenses bv ac¬ 
cused.” 


From People vs. Mulling*, 2.4 Pac., 
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11, we find: 


“‘It is quite evident the questions and not the 
answers were what the prosecution thought 
important. The purpose of the questions was to 
keep before the jury the assumption of damaging- 
facts which could not be proven, and thus to 
impress upon their minds the probability of the 
existence of the assumed facts upon winch the 
questions were based. To say that such a course 
would not be prejudicial to defendant is to 
ignore human experience and the dictates of 
commonsense. The questions of themselves were 
incompetent, and after one or two had been 
asked, showing the purpose of the prosecution, 
counsel should not have been allowed to ask 
others of like character.” 


A similar point to the one under discussion,—that 
is that the defendant was not injured by the questions 
on account of the character of the answers, was made 
in Gale vs. People, 20 Mich., 161, but in that case Judge 
Cooley, delivering the opinion of the Court says: 

“A review of the evidence in this case suggests 
very forcibly that however fully may be the ex¬ 
planation, a list of questions which assume the 
existence of damaging facts, may be put in 
such a manner and with such persistency and 
show of proof, as to impress a jury that there 



must ho something wrong, even though the 
prisoner fully denies it and there is no other 
evidence. Holding that such questions were 
erroneous and that they might and probably 
did prejudice the defendant, the conviction must 
be set aside and a new trial ordered.” 

Carghill vs. Com., 13 S. W., 916. 

State vs. Prendible, 65 8. W., 567. 

Rosa vs. State, 21S S. W., 1056. 

Holder vs. State, 25 S. W., 279-281. 

People vs. Mullings, 23 Pac., 229, 231. 

Leo vs. State, 63 Nebr., 723. 

Rosa vs. State, 218 S. W., 1056-1057. 

Wyatt vs. State, 58 Tex., 115. 

Allen vs. U. S., 115 Fed., 3. 

People r*. Lynch, 122 Calif., 501. 

In Williams vs. The United States, 168 U. S., 382-398, 
wherein the prosecuting attorney made a statement 
in open court that “no doubt every Chinese woman who 
did not pay W illiams was sent back,” it was held that 
the observation was, under the circumstances, highly 
improper, and not having been withdrawn and the 
objection to it being overruled by the court, it tended 
to prejudice the rights of the accused to a fair and im¬ 
partial trial for the particular offense charged. 

It was the purpose of the Assistant District Attorney 
to show that Walker and Hatchet were acquainted, 
and during the examination of Walker he endeavored 
to show that Walker and Hatchet entered a plea on the 
oth of May to the indictment, and he asked Walker 
if it was not a fact that he and Hatchet pleaded not 
guilty to the indictment on tlie 5th of May, and witness 
Walker stated that he did not plead guilty to this 
indictment on the 5th of May, and Hatchet was not 
called to the Bar at this time, and the court, of its own 
volition, stated as follows (Rec., p. 16)—“I call your 
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attention to the fact that according to the original in¬ 
dictment defendant Hatchet pleaded May oth, and 
Walker pleaded May 6th.” And after that the following 
occurred: 


“Mr. Emerson: Is it not a fact that you were 
standing in the vicinity of the platform at Oth 
and V Streets; that Hatchet lifted the leather 
from the prosecuting witness in this case, when 
you put up a fight, and that you hit the prose¬ 
cuting witness, and that Hatchet passed it to 
the third man in your presence and the three of 


you were working there together in a mob? 

“Mr. O’Shea: I object and charge it as grave 
misconduct on the part of the Assistant District 
Attorney in endeavoring to get before the jury 
something highly inadmissible. 


“ 1 he court: Of course the jury understand 
that the question is not evidence; if it contained 
unwarranted assumptions it makes no difference 
to the jury; they do not take the questions as 
evidence; the terminology is a little uncertain 
to my mind—something about lifting leather. 

Mr. Emerson: The witness had no difficulty 
in understanding me. 


“Mr. O’Shea: I object to that remark and ask 
that a juror be withdrawn. 


Again, the defendant Walker was required to stand 
up and turn around to the jury so they could see the 
back of his neck and it was along about that time 
that the Assistant District Attorney stated that “the 
whole atmosphere of the case affects the defendant 
Hatchet and in fact proves his guilt.” 

(ounsel for Hatchet repeatedly and persistently 
objected and excepted to the determination on the 
part of the Assistant District Attorney to get before the 


jury irrelevant and inadmissible matters; and time 


and time again, when Walker was on the stand, the 
Assistant District Attorney attempted to introduce 




tho fact that Hatchet was a man of bad character, and 
to such an extent was this determination carried that a 
photograph was shown to Walker of a man named 
Brooks and an endeavor made to show that Brooks 
and Hatchet were one and the same; the Assistant 
District Attorney walked up and down in front of the 
jury with the picture of Brooks, evidently taken from 
the “gallery,” which he handed to the witness now and 
then, which picture was apparantly one similar to that 
of Hatchet, and was paraded in front of the jury in an 
effort to fasten the identity of Hatchet, and after this 
conduct had been carried on the following took place: 

“Mr. Emerson: (Rec., p. 22). In Baltimore 
von were told that Hatchet had said you were 
with him. 

“Witness: No, sir. 

Mr O’Shea: There is nothing to show who did 
the telling or anything of that sort. 

“Witness: I don’t even know how I was ar¬ 
rested or nothing. They arrested me on another 
charge. 

“Mr O’Shea: Mr. Emerson first asked him 
about Headquarters and the witness denied that- 
now he is asking ‘were you not told in Baltimore’’ 
by whom? 

“Mr. Emerson: He knows by whom. 

“tu! 0 Shea: I object to that remark. 

I he Court: I wish that counsel would avoid 
these comments. It does not add to the dignitv 
of the trial of the case at all.” 

Again we find the following, after the witness had 
said two detectives had brought him over here from 

Baltimore and that he had a conversation with them at 
Headquarters: 

“Mr. Emerson: WTen you got to Headquarters 
you testified that this picture was shown to you 
and you said it looked like a man named Brooks 
with whom you had shot craps? 
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“Witness: Yes, hut I was not sure. 

“Mr. Emerson: And that is the only wav 
you knew him, through having shot craps with 
him a couple times? 


“Witness: Yes, sir. 

“Mr. Emerson: The picture is offered in evi¬ 
dence. 

“Mr. Bundy: I object to the offering of the 
picture in evidence; there is nothing to show it 
has been identified at all. He says he is not sure 
who it is or anything and lib says he does not 
know if it is the same picture. 

“The Court: He said it was a picture similar 
to this. 

“Mr. Bundy: He said it looked something 
like it. 

“The court: lie said it was similar to the one: 
I think it is a matter of weight and that it is 
admissible. 

“Mr. Bundy: Exception. 

“The court: Yes. 

“Mr. O’Shea: And we also ask an exception. 

“Mr. O’Shea: I have no further testimony.’’ 


Again counsel for the Government persisted in his 
misconduct and in his closing argument to the jury 
stated, “I ask you to look at the photograph, gentlemen 
of the jury,” which was a photograph alleged to be a 
photograph of the defendant Hatchet apparently 
referred to by the detectives. 


II. 


Prayers. 

Refusal of various prayers 1, 2, 3, 5, 0, 7, and 8 was 
error. 

1. The jury are instructed that they must acquit 
the defendant John Hatchet. 

2. The jury are instructed that before they can 
convict the defendant John Hatchet the Government 





must prove beyond a reasonable doubt that the alleged 
taking was resisted and the resistance was overcome bv 
violence. 

Dean vs. State, 09 Ala., 249. 

U. S. vs. Parker, 35 W. L. R., 0. 

d. 1 lie jury are instructed that under the evidence 
in this case, they should acquit the defendant John 
Hatchet because there is no evidence that the alleged 
property belonged to Mike Pavlon, the complaining 
witness. 

S. The jury are instructed that there is a variance 
between the averment in the indictment as to the owner¬ 
ship of the property alleged to have been stolen, and 
the actual proof at the trial table, and the jury should 
acquit the defendant. 

The authorities to sustain these prayers will be found 
and considered under the subject of variance, in this 
brief. 

5. The government having failed to prove an intent 
the jury are instructed that they should acquit the de¬ 
fendant John Hatchett. 

Intent must be proved. 

Ward vs. Com., 14 Bush, 233. 

Morris vs. State, 13 Texas, App., Go. 

Atkinson vs. State, 34 Texas. Crim. App., 424. 

State vs. Keegan, G2 Iowa, 106, 


6. The Government having failed to prove there 
was any putting in fear, the jury are instructed that 
they should acquit the defendant John Hatchet. 

7. The jury are instructed that they should acquit 
the defendant Hatchet, because there is no offense 
charged in the indictment against him. 
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III. 


Variance. 

The indictment in this case alleged that tlie de¬ 
fendant did take from and off the person and from the 
immediate actual possession of one Mike Bavoul lawful 
money of the value of $95.00, of the goods, chattels, 
moneys and properties of the said Mike Bavoul. The 
proof showed that the property belonged to the Greek 
Ghurch. Gounsel asked for a directed verdict upon 
the ground of a variance on the question of the owner¬ 
ship and the court stated, in its charge, as follows: 

“Something has been said to you here about 
the money itself, as to whose money it was. 
Bavoul told you on the stand that he was a mem¬ 
ber of the (Ireek C hurch and a singer there, 
and also the collector of this fund, and that this 
$95.00 represented a sum of collections belonging 
to the Greek C hurch. If that was true, and this 
was the money that was in the pocketbook. 
and that these men took it, the fact that the 
money does not personally belong to Bavoul 
does not affect the question at all. It would 
be none the less robbery if it was taken under the 
circumstances claimed.” 


Exception was reserved to that and it is respectfully 
urged that the rule uniformally is that the proof of 
ownership must be proved as laid, in grand larceny, 
and embezzlement, so also in robbery- which with force* 
is compound larceny. 


Wharton Cr. Law, Sec., 1833. 

Com. vs. Trimmer, 1 Mass., 47b. 
State vs. McCoy, 14 X. H., 304. 

12 Am. & Eng. Enc. of Law, 805. 
Lecoint vs. V. S., 7 Apps. 1). C., 10 
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If the indictment alleges the ownership of the property 
intended to he stolen or actually stolen, in order to 
convict, it seems, according to the weight of authority, 
that the ownership must be proven as laid, and that a 
variance in this respect is fatal. 

Regina vs. Whitehead, 9 C. & P., 429. 

Prosky vs. State, 46 Fla., 122. 

Berry vs. State, 92 Cla., 47. 

Doan v. State, 20 Ind., 495. 

Com. vs. Moore, 130 Mass., 45. 

See note to State vs. Simpson, 24 A. cVr E. Ann. 
Cases, 1115. 

State vs. Burgess, 74 N. C., 272. 

In Ranguth vs. People, 180 III., 93-07, it was held a 
fatal variance where money belonged to a man and 

wife and the indictment alleged ownership in the wife 
alone. 

Fulton vs. V. S., 45 D. C. App., 27. 

Calkins vs. State, 98 Amer. Dec., 157. 

Archibald’s PI. & Pr., Vol. 2, p. 5G4. 

24 Amer. Eng. Annotated Cases, 116. 

15 Cyc., 526, 492, 517, 524. 

In robbery, ownership must be proved as laid. 

Boles vs. State, 58 Ark., 35. 

2 Bish. New Cr. Law, Sec. 1006, Note 3. 

In State vs. Lawler, 130 Mo., 366-371, we find: 

“ The common law authorities all agree that 
in order to constitute the crime of robbery the 
taking must be laid in the indictment and 
proven in the trial to be from the person or in 
the presence of the owner. The taking need not 
be immediately from the person of the owner 
. but it is clear that the property must 
be taken in the presence of the owner,” etc., 
etc., giving instances. “That it is necessary 


to allege the property to he that of the person 
named as the owner in the indictment is conclu¬ 
sively shown by the further necessity of estab¬ 
lishing this fact by proving it on trial.” 3 Green- 
leaf, Evidence, Section 224. “Surely nothing 
need be proved except it be alleged, and the same 
rule which governs as to alleging and proving 
ownership and robbery prevails as to proving 
it and alleging it.” 

Bishop, New ( rim. Law., Section 1159 and eases: 

“II the owner is known, the prisoner must be 
tried on an indictment for stealing the goods 
of the owner, by name.” 

1 East. P. C\, 051, Sec., 88. 

In State vs. Davidson, 38 Mo., 374, the property 
was laid in John Day as owner, and it was held that as the 
evidence showed that Day was not present when the 
rifle was taken that therefore an instruction asked by 
defendant that he could not be convicted of robbery 
in the first degree should have been given. 

In State vs. Morledge, 104 Mo., 522, the defendant 
was convicted in the criminal court of robbery and 
was charged with taking money of the witness John 
Resmussen. The evidence showed the money belonged 
to Schattner Brothers. A request was made that under 
the indictment, before the defendant could be convicted, 
it must be shown the witness Resmussen owned the 
property, and a request was made that the defendant 
could not be found guilty if Resmussen was simply 
the bartender. The court refused this instruction and 
the Appellate Court, in reversing the judgment, stated 
that:— 

“It is perfectly clear that Resmussen was the 
mere servant of Schattner Brothers and had the 
money in his possession as such, and wholly 
without any personal interest in it which would 




have enabled him to have maintained an action 
therefor, or for any injury to it. Its possession 
was that of his employers, Sctiattner Brothers, 
and the indictment should have so shown. The 
State cites many authorities which seem to 
hold a contrary rule, but we are entirely satisfied 
with our own ruling, believing it to be sustained 
by both reason and authority, and must decline 
to review those relied upon by defendant. It 
follows that the court erred in giving the in¬ 
structions on the part of the State and in re¬ 
fusing to give the instructions asked for by the 
defendant. ” 

Again, in Commonwealth vs. Morse, 14 Mass., 217, 
wherein an indictment alleged the article stolen was 
of the goods and chattels of Cromwell Leonard, and 
the evidence proved the only interest that Leonard 
had in it was derived from the custody which he had 
undertaken for a deputy sheriff who had attached the 
ox as the property of Oliver Morse. The question 
presented by the motion for the new trial was whether 
the allegation of the indictment of the property as in 
Leonard was sufficiently maintained by the evidence, 
and it was held in the Appellate Court that Leonard 
was the mere servant of the deputy sheriff, had no legal 
interest in it, and had no right to maintain an action 
tor it, and the motion for a new trial should be granted. 

Mot ion in arrest should have been sustained. 

P. vs. Boggat, 36 Calif., 245-248. 

Emmonds vs. State, 87 Ala., 12. 

Horn vs. State, 30 Texas App., 539-541. 

Conclusion. 

The entire conduct of the case on behalf of the Gov¬ 
ernment shows that it was the purpose of the Govern¬ 
ment to get before the jury things that were inadmissible 
and prejudicial to the defendant, and to secure a con- 
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viction at any cost. A reading of the cold record will 
show that as counsel for tlie Government stated 
t hat he was quite willing to concede the whole atmosphere 
of the case affected the defendant Hatchet and in fact 
proved his guilt, so was he also determined to get that 
atmosphere before the jury, to envelope the jury in it. 
and to so poison the jury with this atmosphere 
that there would be but one inevitable and irresistible 
conclusion, namely, that of guilt. Surely, the record 
will show that this defendant did not receive that fair 
and impartial trial which is guaranteed him by the 
Constitution of the United States. 

Respectfully submitted, 

JAMES A. O’SHEA. 

Attorney for Defendant. 
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BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

Appellant Hatchet, alias John Brown, and one 
Melvin Walker, were convicted in the Supreme Court 
of the District of Columbia, upon a charge of robbing 
one Mike Pavlon of his pocketbook containing 
ninety-five dollars. (Record, pp. 1-2.) From the 
judgment entered upon this conviction, Hatchet 
appeals to this Court. 

The robbery occurred at Ninth and F Streets 
Northwest about 11.30 p. m., April 9, 1922. It 
appears that the complaining witness, with his wife, 
sister, and two children, were on the loading platform 
in the act of boarding a street car going east on F 
Street. Just as the complaining witness was putting 
one of his children in the car, Hatchet, one of three 
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colored men that he had seen on the platform talking 
together, snatched his pocketbook, containing $95, 
which complaining witness had collected for the 
Greek Church. (Record, p. 8.) 

Complaining witness turned around and took hold 
of Hatchet, whereupon another colored man struck 
him and threw him down. During this encounter, 
Hatchet handed the pocketbook to one of the other 
colored men and ran away with a crowd after him. 
(Record, p. 9.) He was finally arrested on the roof 
of the Century Lunch Room Building. (Record, 

pp. 8-10.) 

Walker was arrested some time later in Balti¬ 
more. (Record, p. 16.) 

Next morning after his arrest, Hatchet was ques¬ 
tioned by Police Officers Wilson, Embrey, and 
Thompson. (Record, pp. 12 and 14.) To Officer 
Wilson appellant stated his name was Hatchet; that 
on the night before he was near Ninth and F Streets 
and, on seeing a crowd collecting on the loading plat¬ 
form, started toward the crowd; that some white 
fellow started towards him, saying, ‘‘Catch him; 
he’s the man”; that he started to run and they 
ehased him; and that he had never been arrested 
before. After he had been taken to detective head¬ 
quarters and had his fingerprints taken he was again 
questioned by the officers, and he stated that he had 
been arrested in Philadelphia unde** the name of 
John Brown. He denied that he knew Walker. 
(Record, pp. 14 and 15.) 
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At the close of the Government's case in chief, 
Hatchet, through his counsel, announced that he 
would offer no testimony. (Record, p. 16.) 

Walker took the stand as a witness in his own 
behalf and stated that he lived in Philadelphia and 
was in Baltimore on the night the robbery had 
occurred; that after he was arrested and brought 
back from Baltimore he was shown a photograph 
of Hatchet, alias John Brown, which he said looked 
like a fellow named George Brooks; that he did not 
know Hatchet and had never seen him before (Rec¬ 
ord, p. 16); that in 1920 he was convicted on a charge 
of larceny of a pocketbook from the person (Record, 
p. 19). 

POINTS AND AUTHORITIES. 

The Record, pages 5 and 6, shows that appellant 
has brought up 28 assignments of error. In his brief, 
however, he has grouped these assignments under 
three points. We will follow this order. 

1 . 

Alleged misconduct of Assistant District Attorney. 

At the outset of his argument (Brief, p. 8) appel¬ 
lant states that an excerpt copied from the record 
in his brief indicated that from the very beginning of 
the case the Assistant District Attorney showed a 
determination to introduce before the trial jury mat¬ 
ters that were inadmissible , highly prejudicial , that he 
had no reason to believe that could have been introduced 
and could have been introduced only for the purpose of 
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prejudicing appellant's rights in the minds of the jury . 
Since this is a very serious arraignment, we examine 
the record to see whether or not it is true. On page 
10 of the record is found appellant’s first exception 
to the alleged prejudicial misconduct of the Assist¬ 
ant District Attorney. The following shows how it 
arose: 

Recross-examination by Mr. O’Shea: 

Q. Did you not tell me on cross-examination 
just a few moments ago that these two men 
continued down Eighth Street? 

Mr. Emerson. That is perfectly true, and 
that is not inconsistent with what he says now. 

Mr . O ’ S he a . I did not askfor your expression . 

Mr. Emerson. Well, whether you asked it 
or not, I submit that the witness has testified 
that they did go down Eighth to E, w r est on 
E, and south on Ninth. That is his testimony, 
'v and I submit that for counsel to ask (a ques¬ 
tion) before this jury as though he was dis¬ 
closing some discrepancy in the witness’s 
testimony is not fair. 

Mr. O’Shea. I ask that a juror he withdrawn 
for the misconduct of the District Attorney. 

The Court. Denied. 

Mr. O’Shea. I ask an exception. [Italics 
supplied.] 

There is nothing in this incident that fits appel¬ 
lant’s specifications of improper conduct, or shows a 
determination on the part of the Assistant District 
Attorney to introduce statements that he had no 
reason to believe could he offered in evidence. We 
therefore pass to the next exception, based upon 



aJle g ed misconduct. This is found on page 17 of the 
record during the cross^xamination of Walker who 

ok the stand in his own behalf. ’ 

By Mr. Emerson: 

lar?enI°L haVe Previousl y been convicted of 
larceny, have you not? 

Mr. O’Shea. We object so far os this man 

is."™rf“ 

„„„ , . nothing definite here and it 

for the n / P 7 J r diCia ‘ t0 this man H ^chet 
for the District Attorney to endeavor in every 

l ay n his poiver to get before this jury ttmt 

these two men have been in trouble before; \t can 

not but be prejudicial to both of them , especially 

to my man. That has been his policy all 
through this case. 1J aU 

Mr. Emerson. I suggest that the defendant 
Walker is represented by able counsel and Mr 
O bhea is going beyond the scope of his duty 
when he undertakes to speak for him. 

remark rrf r ' "T ™ exce Vtion to that 
remark. [Italics supplied.] 

Under the provisions of the Code, Section 1067 
the prosecuting officer had a right to ask the ques¬ 
tion and counsel's objection to the question was not 
at all called for. There was, therefore, nothing in 
the conduct of the Assistant District Attorney justi¬ 
fying the accusation that he was endeavoring to get 
before the jury statements that he had no reason to 
believe could be offered in evidence. In this connection 
it is of interest to note that Walker testified that he 
ad been previously convicted of the offense of larceny. 
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The next incident which also occurred during 
Walker's cross-examination and which is assigned as 
error is the following (Record, p. 18): 

Q. Walker, yesterday afternoon I ques¬ 
tioned you concerning a conviction over in 
Philadelphia. The fact of the matter is, is it 
not, that on May 10, 1920, you were convicted 
of larceny from the person of a pocketbook and 
sentenced to one year in the Philadelphia 
County prison by Judge Alfred W. Jackson? 

Mr. O’Shea. May this go in over my objec¬ 
tion so far as this may tend to prejudice the 
defendant Hatchet? 

The Court. I do not see how it afFects him. 

Mr. O’Shea. The whole atmosphere through¬ 
out this case. 

Mr. Emerson. I am quite willing to con¬ 
cede that the whole atmosphere of the case 
affects the defendant Hatchet, and in fact 
proves his guilt. 

Mr. O’Shea. I have (move) the (to) discon¬ 
tinuance (continue) the case for the improper 
remark of the Assistant District Attorney. 

The Court. I will say to the jury that they 
must not regard the remark. The motion is 
denied. 

Mr. O’Shea. May we reserve an exception? 

^jc 

Q. It was 1920, as a matter of fact? 

A. Yes, sir. [Italics and parentheses sup¬ 
plied.] 

The foregoing is the same incident that appellant 
sets out at the very beginning of his argument, and 







upon which he bases his assertion that the Assistant 
District Attorney showed a determination from the 
very beginning of the case to introduce before the trial 
jury matters that were inadmissible, highly prejudi¬ 
cial, and which the Assistant District Attorney should 
have realized he would be unable to prove so far as 

Hatchet was concerned—statements that he had no 

reason to believe could be offered in evidence, and could 

have been introduced for only one purpose, namely, 

prejudicing Hatchet and his rights in the minds of the 
jurors. 

The next exception taken by appellant to the 
conduct of the Assistant District Attorney is found 
on page 19 of the record: 

By Mr. Emerson: 

Q. And on the 11th day of January, 1922, 
you were convicted of being a pickpocket in 
Richmond, Va.; and on February 3,1922, after 
receiving a twelve months’sentence in jail- 

Mr. Bundy. I object. He is not asking a 
question, He is making a statement. 

l he Court. Yes; I think that is sound 
criticism. 

Mr. O’Shea. I renew my objection to the 
misconduct of the District Attorney, and ask 

that a juror be withdrawn and the case discon- 
tinned. 

1 he Court. Overruled. 

Mr. O’Shea. Exception. [Italics supplied.] 
i he witness testified that he had not been con¬ 
victed but that he put up $300 security. (Record, 
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p. 20.) At another point on page 20, and on page 21 
of the record, the following occurred: 

By Mr. Emerson: 

Q. You testified on your cross-examination 
(direct) that a picture was shown to you at 
headquarters. Is that the picture that was 
shown to you [exhibiting photograph]? 

Mr. O’Shea. Before you answer that ques¬ 
tion, may I see the picture? I renew my 
objection, and ask that a juror be withdrawn 
for the misconduct of the District Attorney. 

The Court. What is the ground of the 
motion ? 

Mr. O’Shea. The ground is that it is in entire 
line with the policy that has been jmrsued by the 
Assistant District Attorney throughout the case, 
lie is seeking to do indirectly that which he can 
not do directly; he is seeking to get before this 
jury something as affecting this man , Hatchet , 
when it has no relevancy or connection in the 
case , and I charge it as misconduct. 

The Court. As I understand it, he was 
about to exhibit to the witness a photograph. 

Mr. O’Shea. And I object to the exhibition 
of the photograph to the witness and the entire 
incident, in keeping with the objection I made 
previously. 

The Court. There has been some testimony 
here that this witness was shown a photo¬ 
graph purporting to be a photograph of the 
codefendant, and there is testimony tending 
to show, is there not, that he identified (it) as 
(that of) a man that he had known under 
another name? 

Mr. Emerson. Yes; if your Honor please, a 
man named Brooks. 




9 




The Court. And since he has taken the 
stand he has denied that he has ever seen this 
codefendant, excepting on an occasion when 
he gambled with him. 

Mr. Emerson. Oh, no, your Honor. He 
said he never saw him at all at headquarters. 
The testimony is that he had gambled with a 
man that looked like him. 

Mr. O’Shea. With a man named Brooks, 
yes; but not with this defendant (Hatchet), 
and your Honor will remember that your 
Honor corrected Mr. Emerson when he was 
endeavoring to get before the jury that they 
pleaded together. 

The Court. Now, your question is with 
reference to the photograph that is said to 
have been exhibited to him at headquarters? 

Mr. Emerson. Yes, your Honor. 

The Court. I think you have a right to ask 
that. 

Mr. O’Shea. We ask an exception. 

[Italics and parentheses supplied.] 

The witness stated that the photograph (that of 
Hatchet) exhibited to him looked like a man that he 
knew by the name of Brooks. (Record, p. 21.) 

At the bottom of page 21 the record shows that 
while the Assistant District Attorney was question¬ 
ing appellant’s codefendant, Walker, about the 
photograph, to which Walker’s counsel made no 
objection, the following occurred: 

Mr. O’Shea. I want to get into the record 
that the District Attorney is walking up and 
down in front of the jury with a picture which 

64761-23-2 
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he hands to the witness now and then, and 
which picture is an effort to try to fasten the 
identity of this man Hatchet, and I renew my 
objection to the entire conduct of the District 
Attorney and ask an exception. 

As stated elsewhere in our discussion of this point, 
appellant, on pages 8 and 9 of the record, has pre¬ 
ferred a very serious charge against the Assistant 
United States Attorney who tried the case. For 
the purpose of ascertaining whether there is any 
proof to justify the charge, we have quoted rather 
fully from the record where objections and exceptions 
have been made and taken on the ground of alleged 
misconduct. 

Contained in appellant’s charge is the assertion 
that the excerpt from the record there quoted 
indicated that from the very beginning of the case 
the Assistant District Attorney showed a determi¬ 
nation to do certain things. The incident referred 
to occurred after the Government had put in all of its 
evidence and had closed its case in chief, and after 
appellant had announced that he would offer no 
evidence. Does this show a determination on the 
part of the Assistant District Attorney in the begin¬ 
ning of the case to do the things specified by appellant ? 
The record, we submit, speaks for itself. 

A further part of the charge is that this same 
incident (asking appellant’s codefendant Walker if 
he had not been convicted in 1920 of the offense of 
larceny from the person of a pocketbook) showed a 
determination on the part of the Assistant District 
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Attorney to introduce before the jury matters that were 
inadmissible and highly prejudicial. Walker said 
he had been convicted at the very time of the identical 
offense about which he was questioned. Since the 
Code, section 1067, provides that a witness on the 
stand may be asked about previous convictions, it 
oould not have been inadmissible, even if it did 
injure Hatchet. 

Murray v. United States , 51 Wash. Law. 

Rep. 358, 360. 

Gordon v. United States , 51 Wash. Law. 

Rept. 508, 509. 

Furthermore, the question was asked of appellant’s 
codefendant, Walker. How could this prejudice 
appellant when he denied that he knew Walker? 
Appellant also charges that the Assistant District 
Attorney showed a determination to introduce before 
the jury statements that he had no reason to believe 
could be offered in evidence. What these statements 
were appellant does not say. The record shows that 
every piece of testimony offered by the Assistant 
District Attorney was received in evidence. 

Appellant’s charge also asserts that these so- 
called inadmissible and highly prejudicial matters and 
statements that the Assistant District Attorney had no 
reason to believe could be offered were introduced for 
only one purpose , namely, of prejudicing him ( Hatchet ) 
and his rights in the minds of the jurors. That Hatchet 
was indicted and tried with Walker was probably 
unfortunate—for Hatchet; for the reasons, among 
others, that Walker, although swearing that he did 
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not know Hatchet, had identified Hatchett picture, 
which was cogent evidence that Walker knew Hatchet 
and perforce that Hatchet knew Walker. For this 
same reason it was unfortunate for Hatchet that 
Walker testified he was from Philadelphia, and that 
he had been convicted of the larceny of a poeketbook 
in Philadelphia, where Hatchet told the officers he 
had been arrested under the name of John Brown. 

All of these pieces of evidence—links in a chain 
binding Hatchet and Walker together, notwith¬ 
standing their statements to the contrary—did 
create an atmosphere that did affect Hatchet; in 
fact, as stated by the Assistant District Attorney 
trying the case, proved his guilt. That these pieces of 
evidence were injurious to Hatchet we admit. But 
were they prejudicial? We say that they were not 
for the reason that they were relevant and admissible 
on the ground that they tended to prove their identity 
and that they knew each other. Of course, it was 
unfortunate that the assistant trying the case did 
not withhold the statement touching Hatchet's 
guilt until he was addressing the jury, where it 
would have been perfectly proper and highly com¬ 
mendable. But he was only human, and the record 
(pp. 10, 17, 18, 19, 20, 21, and 22) bears eloquent 
evidence that, instead of the assistant in charge of 
the case trying to create an atmosphere, the shoe 
was on the other foot—that of counsel for appellant* 

It is perfectly apparent from the record that the 

case was a simple one of two pickpockets, represented 

* 

by different counsel, making the usual defense that 



they did not know each other, and consequently did 
not act in concert in committing the robbery. It is 
also apparent from the record that Hatchet, realizing 
the weakness of this defense, was endeavoring to 
establish another line of defense in case his first 
failed. Therefore the Assistant District Attorney is 
goaded into unguarded repartee with his counsel, 
and the course of the proceedings is punctuated with 
objections, exceptions, and charges of improper 
conduct on the part of the prosecuting officer. 

Jsow, we submit that the incidents relied upon by 
appellant do not begin to show such improper conduct 
on the part of the Assistant District Attorney in 
charge of the case as is charged in appellant's brief, 
and in fact do not show any misconduct. At most 
they show that the trial w T as hotly contested, and 
that the statements complained of were called forth, 
and made as a result of the situation created by 
the nature of the contest. But even if the conduct 
complained of had not been proper, appellant suffered 
no prejudice for the reason that the court immediately 
after the incident instructed the jury that they 
should not regard the remarks. 

Appellant also complains of the introduction in 
evidence, over his objection and exception, of the 
testimony of the police officers as to statements made 
by him after his arrest. The objection to these 
statements is on the grounds of their irrelevancy. 
The Billings case (42 App. D. C. 413) is relied upon. 

It should be noted that in the Billings case the 
officer was permitted to testify to a number of state- 
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ments made by him to Billings to which Billings 
made no reply, whereas in the case at bar the tes¬ 
timony of the officers related to a conversation be¬ 
tween them and Hatchet in which Hatchet sought 
to exculpate himself. The testimony showed that 
he described fullv his actions at or about the time of 
the robbery—told where he was and what he did. 
During this conversation he stated that his name was 
Hatchet and denied that he had ever been arrested 
under the name of John Brown. Later he contra¬ 
dicted this and said he had been arrested in Phila¬ 
delphia under the name of John Brown. Thus it is 
apparent that appellant had the benefit of the whole 
statement voluntarily made by him—that which was 
exculpatory as well as that which was contradictor}". 
For this reason we submit that the Billings case is 
not in point, and that the evidence was relevant and 
admissible to show what explanation appellant 
made of his flight and his contradictory statements 
about himself. If true, they exculpated him of any 
participation in the commission of the offense; if 
they were not true, they evidenced consciousness of 
guilt. Such statements are always relevant and 
admissible. 

II. 

Refusal of prayers. 

At the close of the case appellant prayed the 
Court to grant eight special instructions. All of 
these requests except the fourth were denied. 

Instruction numbered 1 sought to have the Court 
direct the jury to acquit appellant. The record 






shows that there was ample evidence to make out a 
case of guilt against him. It was therefore the duty 
of #he Court to refuse t*o grant the instruction re¬ 
quested and to submit the case to the jury. 

We quote appellant's instruction numbered 2: 

The jury are instructed that, before they 
can convict the defendant, John Hatchet, the 
Government must prove beyond a reasonable 
doubt that the alleged taking was resisted 
and the resistance was overcome by violence. 

In view of the definition of robbery contained in 
the Code, we respectfully submit that the offering 
of the proposition contained in the foregoing instruc¬ 
tion and its assertion here is frivolous and deserves 
no consideration. 

Instructions numbered 3 and 8 sought to have the 
Court instruct the jury that there was a variance 
between the allegation and proof of ownership of the 
property taken by the robbery. These instructions 
raised a proposition of law which will be dealt with 
in the succeeding chapter of our brief. 

We quote instruction numbered 5: 

l he Government having failed to prove any 
intent, the jury are instructed that they 
should acquit the defendant, John Hatchet. 

Appellant's argument on the proposition consists 
of but four words, viz, “ Intent must be proved." 
This is perfectly frivolous and worse. Everyone 
knows that intent must be proved where it is an 
element of the offense. But that is far from the 
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proposition contained in the instruction requested, 
which is in effect an assumption that no intent was 
proved. 

Instructions numbered 6 and 7 requested by appel¬ 
lant have been printed in his brief without comment. 

Their frivolous nature demands that we follow 
appellant’s example and leave them without com¬ 
ment. 

III. 

Alleged Variance. 

As heretofore noted, appellant offered two instruc¬ 
tions on the question of a variance. These instruc¬ 
tions, numbered 3 and 8, assumed a variance to exist 
between the allegations of the indictment and proof 
as to the ownership of property, and for this reason 
were refused. Ihe Court charged the jury on the 
subject as follows: 

Something has been said to you here about 
the money itself as to whose money it was. 

Bavoul told you on the stand that he was a 
member of the Greek Church, a singer there, 
and also the collector of this fund, and that 
this $95.00 represented some collections 
belonging to the Greek Church. If that is 
the fact, if that was true, and this was the 
money that was in the poeketbook and that 
these men took it, the fact that the money 
does not personally belong to Bavoul does not 
affect the question at all. It would be none 1 

the less robbery if it was taken under the cir¬ 
cumstances claimed. 



Exceptions taken to the refusal of his instructions 
numbered 3 and 8, and to that part of the Court’s 
charge quoted above, are presented in appellant’s 
brief for the Court’s consideration. In this connec¬ 
tion, it should be noted that the alleged variance is 
not claimed on the ground that the indictment alleged 
the taking from Mike Pavlon and the evidence 
showed a taking from Mike Bavoul. Instead, the 
variance is alleged to exist for the reason that the 
complaining witness testified that the money taken 
from him was the property of the Greek Church. 
The record shows that the complaining witness testi¬ 
fied that he sang in the church and collected money 
for the church, and that the money taken from him 
belonged to the Greek Church. (Record, p. 8.) 

r lhe question presented by the record, then, is 
this: Does the fact that the money taken by the 
robbery belonged ultimately to the Greek Church 
and not to the complaining witness constitute a 
variance"? Appellant urges that it does, and has 
cited a number of authorities which he says proves 
his contention. An examination of these authorities 
will show that they nearly all relate to the crime of 
larceny, which is an offense against property, whereas 
robbery is an offense against the person. Some of 
his authorities support the general proposition that 
the proof must show the taking to be from the 
person named in the indictment. These cases really 
show the falsity of appellant’s position. He can not 
deny that the taking of money from the person of 
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another in the manner that Hatchet took the money 
from the complaining witness is robbery. Nor, 
according to his authorities and argument, can he 
assert that it was robber}' from the Greek Church, 
for neither the church nor its officers was present 
when the money was taken. The complaining wit¬ 
ness had the right of possession of the property, and 
this was sufficient to^ support the allegation of the 
indictment. , 

r People v. Shuler , 28 Cal. 490. 

State v. Lawler , 130 Mo. 366. 

State v. Ah Loi , 5 Nev. 99. 

Smelly v. State y 30 Tex. 214. 

People v. Ammerman , 118 Cal. 23. 

State v. Cunningham , 21 Iowa, 433. 

Barnes v. State , 9 Tex. App. 128. 

Wharton Crim. Proc ., vol. 2, 10 Ed. 1663. 

As the record discloses no error, the judgment 
appealed from should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney. 

J. H. Bilbrey, 

Assistant United States Attorney. 















